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. IN THE 


United States Court of Appeals 

Foe the District of Columbia 


No. 8719 


WILLIAM H. LALLEY, Appellant 

v. 

JAY ESCOETT, AppeUee 


BRIEF OF APPELLANT. 

The Appellant Brief Appendix is agreed upon by coun¬ 
sel. References herein are designated, to the Appendix 

pages as (A.); to the Record pages as (R.); and 

to the Exhibits as (Ex.. R.). 

The original exhibits at the trial are paged into the rec¬ 
ord, but certified as a supplement in separate volumes 
(Plaintiff and Defendant) for their convenient consider¬ 
ation. 

An appendix of the record does not adequately present 
this unusual case. Only in the transcript and exhibits are 
its unusual complexities fully revealed. 

Jurisdictional Statement. 

The defendant ibelow here appeals from a judgment for 
$10,620.08 for plaintiff entered December 8, 1943 in the 
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District Court below (R. 17). A motion for a new trial 
filed on December 16, 1943 was overruled on January 24, 
1944 (R.1S) and the appeal was taken on February 12,1944 
(R. 19), and the record filed herein on March 21, 1944. 

Jurisdiction in the Court below and in this Court of said 
action are conferred by the Acts of Congress as amended, 
originally enacted March 3,1863 (12 st. 762, Ch. 91,1; Title 
11, Sec. 301 D. of C. Code) February 9,1893 (27 St. 434, Ch. 
74, 1; Title 11, 201 Idem), and March 3, 1901 (31 St. 1190, 
Ch. 854, 21, Title 11, 201 Idem). 

The amount in controversy is in excess of $3,000 exclusive 
of interests and costs. 

Statement of the Case. 

Appellee, Jay Escoett, a registered and enrolled agent, 
representing taxpayers before the income tax departments 
of the United States and State of New York, complained 
in this action'below against William H. Lalley on November 
23, 1942 to recover upon a quantum meruit basis as to 
items listed in a bill of particulars (A. 4) (R. 5); (a) as 
$6,(MX) for professional services, charged as $1,000 for each 
of the six fiscal years beginning May 1, 1936 and ending 
April 30, 1942; (b) for $636.16 paid on Lalley tax accounts 
to the United States on or before November 30, 1937, and 
for $150.00 paid to New York State in the year 1941; and 
for $1,700 advanced to Lalley; and (c) for $1,500 as ex¬ 
penses incident to said services. The amounts so claimed 
total $9,886.15, allowing credits for $100 received from Lal¬ 
ley in 1936, and omitted in the bill of particulars as stipu¬ 
lated during the trial (A. 57) (R. 194), and for $500 also 
received in November, 1936, as admitted in the Bill of Par¬ 
ticulars (A. 4) (R. 5). 
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The original and amended answers of Lalley (A. 6, 8) 
(R. 7, 9) put the allegations of the complaint in issue and, 
against pertinent items of the account, pleaded the three 
year statute of limitations. 

Upon trial, below, without a jury, before Mr. Justice T. 
Alan Golds borough, the question of limitations (A. 14), 
(R. 30) was reserved after the opening statement. Im¬ 
mediately upon conclusion of the trial, the Court below 
forthwith directed preparation of findings of fact and con¬ 
clusions of law denying the plea of limitations, holding 
Escoett rendered services in obtaining definite savings of 
federal and state income taxes in the several taxable 
years and fixing and awarding designated contingent fees 
based on said savings as inclusive of any expenses, instead 
of quantum meruit recoveries for said services, awarding 
recovery of $2,336.15 as moneys advanced to or paid for 
the account of Lalley, and denying interest on the awarded 
recoveries. Upon submission for Escoett of said findings 
and conclusions embracing a total recovery of $10,620.08 
and in excess of the original claim of $9,886.15, the Court 
below, over the objection of Lalley, received and filed an 
amended complaint (A. 9) (R. 32), for the recovery of 
$10,620.08, and entered said findings and conclusions in 
conformity with the amended complaint as direction for 
entry of judgment against Lalley (A. 10) (R. 13), which 
judgment for $10,620.08 w’as duly entered December 8, 
1942 (A. 13) (R. 17). 

A motion for new trial was filed and denied (R. 18). In¬ 
cident to the entry of the findings of fact and to the motion 
for new trial, additional evidence offered by Lalley was- 
duly received (R. 334, 336), relating to the conclusiveness 
of official federal findings as to the nature and extent of- 
issues raised or not raised against taxpayers and as to the 



regulations against contingent fees imposed upon enrolled 
agents by the United States. 

Upon appeal, the progress and evidentary results of the 
trial below are submitted to show that the judicial findings 
and judgment do not justly resolve and determine the con¬ 
flicting contentions of the parties. 

The trial opened with many related papers not released 
from the Escoett files after the Lalley need for them had 
been shown in preliminary conferences and proceeded upon 
assurance that such papers would be forthcoming (A. 14) 
(K. 27). The subsequent difficulty of getting them (A. 54) 
(R. 186), was not entirely overcome. 

The preliminary relations of the parties as shown in the 
trial give the background of the controversy which the trial 
should have allayed. Lalley, at the time of the trial, and 
since early in 1941, is a Special Assistant to the Chairman 
of the Maritime Commission (A. 2) (li. 2). In the previous 
ten years, his income above federal taxes was approximate¬ 
ly an average of $23,000 a year, beginning with $65,000 sal¬ 
ary in 1932 (Deft. Ex. R., R. 435) as president of the Kelly 
Springfield Tire Company, and as derived from other 
executive positions in Detroit and New York. Escoett was 
an accountant and tax agent with offices in New York 
City. Lalley always prepared and filed his own federal 
returns, and then, as they arose, referred his tax problems 
to Escoett for necessary attention (A. 57) (R. 209-12). 

In June, 1936, about the time Lalley was employing Es¬ 
coett in some corporate tax matters, Lalley gave Escoett 
powers of attorney upon his federal tax matters for the cal¬ 
endar vears 1932 and 1934 to obtain in 1932 allowance of 
a deduction erroneously claimed in 1934, and to close out 
his 1934 liability. Lalley similarly referred subsequent 

tax matters as thev arose to Escoett. Lallev and Escoett 

* * 
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agree they had no understanding about the compensa¬ 
tion of Escoett except that same should not be the usual 
25 Jo contingent fee (A. 261). 

Lalley, a practical business executive, thus entrusted de¬ 
tail to Escoett from time to time. In 1941, Lalley found 
himself plunged in immediate and growing controversy, 
when he asked Escoett for a business-like statement of the 
various transactions. 

The Escoett reply in December, 1941 (A. 67, 68) (Deft. 
Ex. Q., R. 262, 435) was indefinite except in reference to ad¬ 
vances of about $3,000 to Lalley. Escoett then on Febru¬ 
ary 26, 1942 (A. 64) (R. 238) asked Lalley confirmation of 
previous payments before making any further payments, 
and Lalley replied on March 1, 1942 (A. 64, 17) (Plff. Ex. 
3, R. 238, 367) as follows: 

“Please carry out our arrangement paying taxes but 
please advise me total amounts due me * * # let me 
have full facts. This is important as must make state¬ 
ment to further federal tax.” 

Instead of complying with the facts and paying further 
taxes, Escoett then turned upon Lalley with demands for 
repayment of prior advances (A. 65) (R. 239). 

In reply, on April 23 and May 4, 1942 (A. 45, 49) (Plff. 
Ex. 20, R. 166, 380) (Plff. Ex 23, R. 166, 383), Lalley again 
explains the necessity of a clear statement, with some criti¬ 
cism of the Escoett reply of May 1, 1942 (A. 45, 48) (Deft. 
Ex. L, R. 166, 420), which said all the Lalley tax matters 
were either outlawed or adjusted, and which submitted the 
Escoett claim against Lalley subsequently asserted in the 
action below. 

Instead of any business-like reply to Lalley Escoett then 
telegraphed Admiral Land, Chairman of the Maritime Com¬ 
mission (A. 65, 66) (Deft. Ex. O, P, R. 247, 432-3), deroga- 
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tory criticisms of Laliey and tiled the action below on No¬ 
vember 25, 1942. 

in the trial, by stipulation based on previous negotia¬ 
tions, the parties reduced the claims of Escoett by $100 and 
removed $350 from further controversy, and so accounted 
for $450 paid by Laliey in 1936, but not included in the bill 
of particulars (A. 57) (R. 194). 

In defense of the action, Laliey sought a business-like 
summary, and to test the claims of Escoett by the statute of 
limitations, and by the merit of the services in the light of 
oiticial written determinations of the matters involved. In 
the failure of the court below to accept such evident tests 
lies the substance of the appeal that the resulting judgment 
has aspects that render it neither a proper nor a just 
award. 

From this point, brevity suggests the further facts in¬ 
volved in the controversy can be best presented in their 
relation to particular errors assigned and to the argu¬ 
ment of same. 

Statement of Points Relied on as Errors. 

1. The Court below erred in denying and refusing to 
give effect to the Laliey plea of limitations. 

2. The Court below erred in permitting Escoett to claim 
and recover contingently upon his amended complaint, 
whether as alternative to or in substitution for his original 
quantum meruit claim. 

3. The Court below erred in its findings of fact, con¬ 
clusions of law and judgment thereon, that Escoett effected 
or obtained tax savings to the advantage of defendant in 
taxable vears as follows: 
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Federal 

State 

1932 

$ 3,974.05 

$ 

1937 

20,158.07 

6,858.31 

1938 


385.18 

1939 

1,121.10 

539.91 


or compensable upon a contingent basis because said find¬ 
ings, conclusions and judgment are contrary to and not 
supported by the evidence, and are contrary to law. 

4. The Court below erred in giving any or full credence 
to the testimony of Escoett in support of said savings. 

5. The Court below erred in other aspects evident and 
manifest of record. 

Summary of Argument. 

The plea of the statute of limitations affects all demands 
in the bill of particulars, on which a cause of action accrued 
more than three years before the day the present action 
was filed. 

Amendment of the complaint to state a cause of action 
for allowance of recovery upon a i4 contingent fee basis” 
is neither an alternative nor a substitute for the original 
quantum meruit basis, and is an abandonment of said 
quantum meruit that is contrary to law. 

The Escoett claim for contingent fee compensation can¬ 
not be supported because two precedent conditions do not 
appear, viz: (1) that the tax allegedly saved and on which 
the fee is computed, was duly proposed as a tax account 
by the federal or state taxing authorities; and (2) that an 
express agreement for such fee was made between the 
parties and filed with and approved by the Treasury De¬ 
partment pursuant to law and regulations governing en¬ 
rolled agents. 
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As official findings and reports prevail over verbal and 
unsupported contrary assertions, the acceptance of the lat¬ 
ter over the former is error. 

Verbal testimony replete with contradictions and inaccur¬ 
acies, is no support for findings contrary to otherwise es¬ 
tablished matters of law and fact. 

Minor errors evident of record emphasize the major 
errors and justify their recognition and correction. 

ARGUMENT. 

1. The Court erred in denying and refusing to give 
effect to the Lalley plea of limitations. 

Limitations, as a recognized termination of controversy, 
is a defense available in and to the extent provided in the 
forum of the controversy. 

Gratuitous, voluntary or self serving acts of an employee, 
are not recognized as rendering the statute without effect 
(Howard XJniv. v. Cassell, 75, App. D. C. 75, 79, 126 F. (2) 
6; cert, denied, 316 U. S. 675). 

Where payment is to be made upon receipt of fractional 
funds by the debtor, notice to the creditor of such receipt, 
or demand of the creditor upon the debtor accrues the cause 
of action {Chew v. Baker’s A dm. 4 Cr. D. C. 6S6). 

Where the creditor permits money due to remain with 
the debtor for more than three years before institution of 
the creditor action, the claim is barred by limitation (Mc- 
Curley v. Nat. S. & T. Co., 49 App. D. C. 10, 258 Fed. 154). 

The date when the work is finished, not the date of pres¬ 
entation of a bill, effects the termination of the services and 
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any claim then immediately accrues ( Hornblower v. Geo. 
W. XJniv.y 31 App. D. C. 64, 72). 

Upon conversion of a liability for a fixed sum into its 
payment in installments, the right of action accrues upon 
due date of each installment (Wash. L. <& T. Co. v. Darling, 
21 App. D. C. 132). 

The circumstances of alleged acknowledgement must show 
a clear intention to pay the debt ( Moore v. Snider , 71 App. 
D. C. 293; 100 F. (2) 840), (Cf. Rahill v. O’Laughlin, 1 F. 
(2) 1, cited therein). 

An acknowledgement must be unqualified and uncondi¬ 
tional to revive the original cause of action, and must show 
positively the debt is due; and if conditional or connected 
with circumstances that affect the claim, the performance 
of the annexed conditions must be shown ( Bell v. Morrison, 
1 Pet. 351, 362). 

A running account involves the element of mutuality 
throughout the transaction that is indicative of a continuing 
contract, as the furnishing of materials or services duly 
entered in the account with payments thereon from time to 
time, in which case, limitations begin to run from the 
date of the last item in the account ( Smith v. Ross, 31 App. 
D. C. 348, 354). 

Nothing can be called a mutual account which has not 
items on both sides, and the mere giving of credit or mak¬ 
ing a new charge in the account will not serve to charge 
the other party with the whole account, or to give new 
life to an account otherwise barred by the statute of lim¬ 
itations ( Ross v. Fielding, 11 App. D. C. 442, 451). 

If the agency is general or continuing, the statute only 
commences to run until when it is in some way terminated; 
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but if the agency is special and relates to isolated transac¬ 
tions, based upon special authority to the agent from his 
principal, the statute commences to run from each transac¬ 
tion and the right of action will or will not be barred ac¬ 
cording to the lapse of time from its respective date to the 
commencement of the action (37 Corpus Juris, p. 826). 

Under the foregoing principles applied to the evidence 
the bar of limitations clearly falls upon many items in 
the bill of particulars. 

Escoett admits isolated tax matters, as they arose, were 
his business for Lalley, and that his continuous transac¬ 
tion of Lalley matters stemmed from definite misrepresent¬ 
ations on his part. Examination by the Court below dis¬ 
closed that Escoett only appeared in case a Lalley return 
was examined, to argue with the examiner before the re¬ 
quired examination report was completed (See Colloquy (A. 



Consequently, as the efforts of Escoett were specially 
performed in specific Lalley matters, each is subject to its 
own separate conclusion. Thus, Escoett undertook, be¬ 
fore the federal offices,—to obtain a refund in 1932,—a re¬ 
duction of the proposed 1934 deficiency,—the settlement of 
the 1937 return, upon its examination, by consent to an $82 
deficiency assessment,—the approval and acceptance, upon 
its examination, of the 1939 return as filed. Before the 
state offices he effected the adjustment of the 1937 return, 
and the acceptance of the 1939 return upon the basis of the 
federal examinations,—he dealt with minor incidents aris¬ 
ing out of the 1935 and 1938 state returns. In everv in- 
stance, his effort was special in a particular matter that did 
not necessarily dove-tail into any other matter. In denial 
of any claim that Escoett initiated, additional continuous 
matters, the claim for refund of $2,500 of New York State 
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income taxes, as promised to Laliey through the years, is 
the striking illustration. When from the Escoett papers, 
the original claim appeared, duly signed and verified by 
Laliey on March 20,1939, for the years 1932-1935 in the sum 
of $2,508.34, Escoett admitted the claim was never filed. 
Yet, in October, 1938, in March, 1939', and in May, 1939, 
Escoett wrote Laliey to expect $2,500 as exclusive of 
amounts previously received. Such misrepresentation to 
Laliey of the facts about his tax matters, not only reflects 
•upon the alleged Escoett services but embodies the effort 
of Escoett to claim against Laliey upon a so-called running 
account. 

In other words, Escoett advanced funds for or to Laliey 
and created the alleged running account only by covering 
up his misrepresentations. Upon his employment in June, 
1936, in reply to his proposal that the unpaid 1932 federal 
assessment be reopened, Escoett received prompt reply 
(A. 44) (Deft. Ex. C-2, R. 139-40, 417), the balance of 
$2,509.57 of the 1932 assessment must first be paid. Never¬ 
theless, Escoett was writing Laliey in April, 1937, (A. 44) 
(R. 147), that the filing and allowance of a refund claim 
for $414 for 1932 would avoid the further payment of 
$1,631.57, although Escoett testifies that, in previously 
filing the claim on March 13, 1937, he told the Collector 
the 1932 tax would be paid to permit allowance of the claim 
(A. 44) (R. 131). 

Knowing the taxes must be paid, and advising Laliey 
such payment was unnecessary, Escoett began making par¬ 
tial payments and could rely on no objection from Laliey. 
It was not that Laliey was unable to pay, as Escoett repre¬ 
sents it, but that Escoett, promising refunds that had no 
existence, persuaded Laliey not to pay. It must be re¬ 
membered the alleged running account was to be liquidated 
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out of refunds according to Escoett (A. 19) (R. 40-41). For 
example, Escoett, voluntarily, paid $1,725 to Lalley in 
February, 1938 (A. 53) (R. 174), describing the payment in 
his letter as an advance on account of refund claims for 
adjustment upon their allowance. When Lalley promptly 
advised Escoett of subsequent receipt, in December, 1938, 
of the 1932 federal refund, Escoett admittedly did not seek 
re-payment of the $1725 advance. Escoett insisting that 
Lalley was always without funds, testified Lalley concealed 
and converted the refund so that Escoett only discovered 
it in 1942 (A. 19, 54) (R. 40-41, 183-4). The Lalley notes 
to Escoett dragged from the Escoett files (A. 56) (R. 195- 
6), and the substantial annual income shown in the returns 
of Lalley prove his testimony is without foundation. Es¬ 
coett knew there was no other refund claim and claims his 
voluntary tax-payments make a running account. Upon the 
facts, Escoett does not create a running account by making 
tax payments after misleading Lalley into the belief that 
no payments were required, nor is there excuse for the 
failure of Escoett to claim the $1725 advancement within 
the three years after December, 1938. 

Before bringing the action, and in the complaint and 
evidence, the fear of limitations is evident. Escoett had 
sought but got no satisfactory acknowledgment of his pre¬ 
vious payments. The Lalley reply of March 1, 1942 (A. 
64, 17) (Plff. Ex. 3, R. 238, 367) is no unqualified revivor 
of liability for the prior payments as it conditioned con¬ 
tinuance of further payments with a present demand by 
Lalley for a full account; yet Escoett offers the reply as a 
waiver of limitations, as well as the alleged admissions in 
the Lalley (Paragraph 8 to be read with Paragraph 3) 
answer that Lalley agreed to repay tax advancements, and 
is indebted for $1,700 and the advancements less the Lalley 
payments. Escoett admits his failure to recoup the $1725, 
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in 1938, from the 1932 refund and justifies his failure by his 
unjustified claim that Lalley concealed and converted the 
refund. Escoett presents his alleged services as continu¬ 
ing and overlapping each other through the years, but the 
Court below forced Escoett to acknowledge instead that the 
services were performed in separate and isolated trans¬ 
actions (A. 57) (R. 209-12). 

When the terminations of the separate compensable items 
noted in the findings of fact, and the advancements on ac¬ 
count listed in the bill of particulars, are severally fitted 
into the annual rests for services shown in the bill of 
particulars, the three year statute of limitations is plainly 
a bar against the matters terminated and advancements 
made in and before November, 1939. The detail is as 
follows: 


Bill of Particulars 
for Services, per year 

5/1/36-4/30/37 $1,000 
5/1/37-4/30/38 1,000 

5/1/38-4/30/39 1,000 


5/1/39-4/30/40 1,000 

December 1939 Bar of 

5/1/40-4/30/41 1,000 

5/1/41-4/30/42 1,000 


Closing 

Cash Date 

$ 200.00 

436.15 May 1937 

1,600.00 Dec. 1938 


Feb. 1939 
July 1939 
Limitations Dec. 1939 
150.00 

May 1941 
May 1941 


Tax Matter 


1934 Federal reduction 
1932 Federal refund 
1935 State adjustment 
1938 

1937 Federal revision 
1937 State revision 


1939 Federal 
1939 State 


It is submitted limitations is plainly a bar to recoveries 
by Escoett for services in tax closings or for cash advance¬ 
ments occurring prior to December, 1939. 


Without waiver of this issue of limitations, the other 
alleged errors are now presented. 
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2. The Court below erred in permitting Escoett to 
claim and recover contingently upon his amended com¬ 
plaint, whether as alternative to or in substitution for his 
original quantum meruit claim. 

This error allegedly rests, first, upon assertion of the 
contingent claim as a departure from the original cause of 
action, and, second, upon the inability of Escoett, an en¬ 
rolled agent before the Treasury, to claim upon a conting¬ 
ent basis. 

Gilbert v. Fay, 4 App. D. C. 38, points the first error 
where Fay declared upon a contingent fee contract and up¬ 
on the usual common counts, and Gilbert denied any ex¬ 
press contract. The opinion reverses the judgment for 
Fay by holding it was error over the objection of defend¬ 
ant to allow Fay to testify his alleged contingent fee w’as 
below the customary fee in similar cases. Its ruling is as 
follows: 

“Under the pleading the only grounds of recovery 
were, first, the express contract for twenty per centum, 
contingent upon recovery; and, second, the quantum 
meruit. If the jury should believe that there was no 
contract at all, as defendant testified, but that plaintiff 
performed certain valuable services in the cause in 
aid of the counsel of record for defendant, with his 
knowledge and approval, then plaintiff’s right to re¬ 
cover was limited to the actual value of his services 
without regard to any contingency whatever. The 
testimony was not in support of this view’, but w’as of¬ 
fered and admitted upon the idea that there w’as an 
actual contract for plaintiff’s services, by which he 
was to receive nothing if no recovery should be had, 
but in event of success he w’a-s to be paid their reason¬ 
able value enhanced by the consideration of this con¬ 
tingency. 

“Fay could have contracted with Gilbert for a cer¬ 
tain fee to be paid out of, and in event of, recovery 
solely; so he could have agreed with him that he should 
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be paid the reasonable value of such services as he 
might render, according to the custom and usuage of 
the business, under the same conditions; or without 
such contract, but by request, or with the knowledge 
and acquiescence of defendant, he might have perform¬ 
ed services in his cause, in which event he would be en¬ 
titled to recover their actual value, uncontrolled and 
unmeasured by the consideration whether there had 
or had not been a recovery. 

“As we have seen, the plaintiff’s right to recover in 
this action at all depended upon his proving a case of 
the first or of the third kind above indicated, and vet 
this proof tended to establish a case of the second kind 
without any support in the pleading.” 

In the present case, admittedly, no agreed basis for com¬ 
pensation ever existed, and hence the claim could not rest 
on a contingent basis which involves agreement. The filing 
of the amended complaint for a contingent recovery, to 
sustain the declaration of the Court below in favor of a 
contingent recovery was plainly subject to objection. Ad¬ 
mitting there was no agreed basis of contract, the claim 
is limited to the implied contract based on quantum meruit, 
and neither Escoett nor the Court may go beyond such 
limitation. That Escoett recognized the limitation is 
evident in other aspects. The Escoett bill of particulars 
resting in quantum meruit limits his demand to its specifi¬ 
cations (American S. <& T. Co. v. Kawency, 39 App. D. C. 
223, 226). Again, had Escoett declared both upon a con¬ 
tingent contract forbidden to him, and upon quantum meruit 
he could not maintain the contingent claim. It follows that 
Escoett, after declaring upon quantum meruit alone, can¬ 
not turn to an admittedly non-existent contingent basis as 
its alternative or substitute. This conclusion conforms to 
the limitation upon the right of amendment stated in Neu- 
beck v. Lynch, 37 App. D. C. 576-581: 

“Where an amendment does not operate totally to 
confer jurisdiction, or to change the cause of action or 
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shift the right of action, but merely supplies an ad¬ 
ditional element essential to a proper statement of a 
cause of action defectively stated, or an additional 
jurisdictional averment essential to clothe the court 
with complete power to conduct the suit to a legal con¬ 
clusion, it should be allowed.” 

The second phase of the error involves that Escoett ap¬ 
peared before the federal bureau for Lalley as an enrolled 
agent subject to its regulations which have the effect of 
law and are subject to judicial notice. These regulations 
presented in evidence for Lalley (Deft. Ex. V-3, R. 336, 547) 
provide there shall be no contingent fee contract between 
an enrolled agent and a taxpayer unless otherwise the tax¬ 
payer could not secure representation, that there shall be 
no partially contingent fee contract unless same provides 
for payment of a certain minimum fee substantial in rela¬ 
tion to the possible maximum fee, and that there shall be 
unreasonable fees. In enforcement of these prohibitions, 
the regulations require the agent to report to the Practice 
.Committee the execution and terms of any contingent fee 
contract, and, upon filing power of attorney, to state if a 
contingent contract exists and, if so, has been reported to 
the Committee. For violations of these and other regula¬ 
tions, proceedings for suspension or disbarment of the 
offending person are provided. 

The Court below erred in its allowance and award upon 
a contingent basis where admittedly there was no con¬ 
tingent contract, and necessarily no compliance with the 
regulations, and, in thereby substantially deciding an en¬ 
rolled agent may disregard the regulations and recover 
upon a contingent basis. Since the regulations have the 
effect of law, the result is a plain disregard of the law if 
the Court below is to be upheld. 

The statute authorizing the cited federal regulations is 
substantially identical with the statute so authorizing the 
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Secretary of the Interior, considered and upheld in Phil¬ 
lips v. Ballinger, 37 App. D. C. 46. A departmental regula¬ 
tion, addressed to and reasonably adopted to enforcement 
of an Act of Congress, that is confided for administration 
to the department, has the force and effect of law if not 
in conflict with express statutory provision. (Maryland 
Casualty Co. v. United States, 251 U. S. 342, 349, and deci¬ 
sions there cited). As the statute and regulations herein 
are definitely in evidence, the necessity of judicial notice 
thereof is established. 

An appeal to a Court of Appeals opens both facts and 
law and therefore raises questions of law in any way that 
may be deemed proper. (Hammett v. Ruby Lee Minar, Inc., 
60 App. 1). C. 286, 53 F. (2) 144, Cert, denied 284 U. S. 
682). 

The interpretation of written instruments by the trial 
court, constitutes a question of law that is reviewable on 
appeal (Sun Indemnity Co. v. American University, 58 App. 
D. C. 184, 26 F. (2) 556). 

It is submitted as established the allowed, contingent re¬ 
covery either alternatively or in substitution for the quan¬ 
tum meruit claim, is substantial error of the Court below. 

3. The Court below erred in its findings of fact, conclu¬ 
sions of law and judgment thereon that Escoett effected or 
obtained tax savings to the advantage of defendant as 
follows: 



Federal 

State 

1932 

$ 3,974.05 

$ 

1937 

20,158.07 

6,858.31 

1938 


385.18 

1939 

1,121.10 

535.91 
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compensible upon a contingent basis because said findings, 
conclusions and judgment are contrary to and not support¬ 
ed by the evidence, and are contrary to law. 

4. The Court below erred in giving any or full credence 
to the testimony of Escoett in support of said savings. 

The merit of these alleged errors involves further state¬ 
ment of the facts of the case to show the lack of legal and 
factual background for each item of saving. 

The 1932 Federal item of $3,974.05. 

Adjudged fee $938.10. 

Factually, in 1935, the federal examination of the 1932 
Lalley return entirely recognized but only partially allowed 
a loss of $18,000 claimed therein. This action imposed and 
assessed a tax of $3,386.31 as additional to $6408.47 (R. 443) 
previously assessed for 1932, and in June, 1936, this addi¬ 
tional tax, to the extent of $2509.57, was substantially un¬ 
paid. Factually again, in 1936, the federal examination of 
the 1934 Lalley return disallowed and rejected a loss of 
$7,600 claimed therein on the ground that same was only 
deductible in 1932, and thereupon proposed an additional 
tax of $406.21 for 1932 (A. 44) (R. 130). 

With these facts at hand, Lalley directed Escoett to 
claim the $7,600 disallowance of 1934 as a deduction in 1932 
and thus to reduce the 1932 assessment, and also to wind up 
the 1934 liability, and issued powers of attorney to Es¬ 
coett for the taxable years 1932 and 1934 in June, 1936 
(A. 43) (Deft. Ex. A, R. 126, 412). 

Instead of filing a claim for refund based on the $7,600 
as a deduction in 1932, Escoett immediately wrote the Com¬ 
missioner that Lalley would accept the 1934 additional 
$406 tax if 1932 was reopened to allow the $7,600 as a de- 
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duction (Deft. Ex. C-l, R. 414), .and promptly received re¬ 
ply that the 1932 tax must be paid preliminary to any con¬ 
sideration of its readjustment upon a claim for refund 
(A. 44) (Deft. Ex. C-2, R. 139-40, 417). This reply in¬ 
volved two legal propositions, first, that an assessed but un¬ 
paid tax could not be abated, and, second, that a claim for 
refund opens up consideration of existing but related dis¬ 
allowances as well as its particular contentions, and re¬ 
lates back to the refund of any taxes paid within the two 
years prior to its filing date. 

Escoett, so informed of the official attitude, neither ad¬ 
vised Lalley promptly to pay the 1932 federal deficiency 
nor filed any claim for refund. Instead he always advised 
Lalley not to pay, (A. 44) (R. 147-8) and only filed the 
claim in March, 1937, and then informed the Collector the 
tax would be duly paid (A. 44) (R. 131). In the interval 
Escoett paid $1100 on the taxes of which he immediately 
collected $500 from Lalley to preserve his contradictory 
positions with Lalley and with the Collector. (Bill of 
Particulars,) (A. 4) (R. 5). In 1938, Escoett filed an 
amended claim for deduction in full of the $18,000 origin¬ 
ally claimed, but only partially allowed in the examination 
of the 1932 return (A. 45) (R. 151). 

Escoett had paid a net of $500 on the Lalley taxes (Bill 
of Particulars, supra) up to April, 1938, when Escoett had 
Lalley pay $2253.00 as the accrued balance of the 1932 
federal tax and accrued interest, which had so increased 
(A. 44) (R. 147-8) from $1,631 owed in April 1937. In 
December, 1938, Lalley promptly wrote Escoett that treas¬ 
ury check for $3,974.05 had come to him in official disposal 
of the 1932 refund due to a change in departmental rulings, 
with advice that the further sum of $2078.19 of principal 
tax was overpaid, but not refundible because of limitations 
(A. 57) (R. 199). 
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About the above facts there is no dispute. The services 
of Escoett, or disservices as Lalley sees them, are (a) the 
failure to file the claim from June 19, 1936, to March 13, 
1937, barred the refund of payments between June 19, 
1934, and March 13, 1935; (b) the advice of Escoett to 
Lalley not to pay while Escoett secretly paid on the taxes 
protracted and complicated the matter, and (c) Escoett had 
and claims no responsibility for the change in depart¬ 
mental rulings that effected the 1932 refund. Upon the 
windfall of $3,974.05, with no evidence in appraisal of any 
services of Escoett, the allowance of $938.10, approximately 
25 c /o thereof computed on a contingent basis, is submitted 
as excessive, contrary to and not established by the facts 
and evidence. 

The 1934 Federal Saving of $101.92. 

The 1935 New York State saving of $15. 

These items are dismissed as not of consequence ex¬ 
cept that contingent fee allowances thereon are protested 
as upon an improper basis of compensation. 

The 1937 Federal Saving of $20,158.06 
Fee $5,039.52. 

The 1937 New York State saving of $6,858.31 
Fee $1,714.60. 

Consideration of these items is confined to the materiality 
of the alleged federal saving since Escoett admits the New 
York state adjustment is based upon, and entirely follows 
the federal audit. 

Before filing his 1937 Federal return, Lalley consulted 
Escoett as to its presentation of the following matters. 
In 1937, Lalley had a capital loss of $6,600 from his sale for 
$5,900 to the Donander Company of 100 shares of Lalley 
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Realty Company capital stock, and Escoett advised Lalley 
to compute and claim in his return a statutory capital loss 
deduction of $1,980 on the transaction (A.^Jl^ (R. 86). Lal¬ 
ley also laid before Escoett all his papers about his nego¬ 
tiations resulting in payment of $6,050 cash and delivery of 
two blocks of corporate stock to the receivers of insolvent 
banks in Detroit in settlement of hLs^ director, stockholder 
and personal liabilities (A. (R.-^9-r0). Escoett advised 

Lalley to claim and compute in his return as a deduction 
the total of the cash paid the receivers and the cost of the 
surrendered stocks, being $16,969.25, and that the settle¬ 
ment of his personal liabilities did not enrich Lalley, and 
hence created no tax liability in that aspect (Idem). 

Thereafter, the 1937 Lallev return was dulv filed in New 
York, transmitted to Washington for audit and returned 
by Washington to the New York revenue agent for verifica¬ 
tion of its contents by a field examination and report 
of a revenue agent subject to review in Washington be¬ 
fore approval (A. -?87 72) (Deft. Ex. X-l, R. 329, 505-6). 
As the claimed deductions greatly exceeded the substan¬ 
tial gross income, the return disclosed no taxable net in¬ 
come. The report of the revenue agent upon the verifica¬ 
tion of the return was the result of one or more conferences 
wSs^Escoett, in which Escoett delivered a letter (A. 60) 
(Deft. Ex. J, R. 216, 425), dated February 21, 1939, from 
Lalley to the agent, and a letter (A. (Deft. Ex. K, 
R. 216, 428) dated February 16, 1939, from the 

Donander Company, the purchaser of the Lalley Real¬ 
ty stock, both written at the suggestion of Escoett (A. 60) 
(R. 215-16). The letter from Lalley precisely states the 
bank receivers received the cash and stocks in settlement of 
stockholder and director liabilities and does not mention any 
personal indebtedness or settlement thereof: it also consents 
to valuation of the stocks in the computation at market 
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value at the time of their delivery instead of at their cost 
to Lalley as an adjustment satisfactory to the agent, to 
Escoett and to Lalley. r lhe completed field examination 
report (A. 31, 32) (Deft. Ex. X-3, E. 84-5, 510) disallowed a 
small interest item as not actually paid, adjusted the set¬ 
tlement-stocks to market value, allowed as deductions stat¬ 
utory capital losses of $1,980 upon the Lalley Realty stock 
sale, and of $20.00 upon the disposal of the settlement- 
stocks, thus bringing the capital loss deductions up to the 
$2,000 statutory limit. The report neither mentions nor 
disposes of any issue of enrichment of Lalley as the re¬ 
sult of its findings, or otherwise arising. The report, upon 
its adjustments, found and proposed a tax deficiency of 
$S2.41, which Escoett advised Lalley to accept in writing. 
The report and agreement were duly approved upon their 
review in Washington, and the deficiency was forthwith 
assessed and paid (A. 70, 72) (Deft. Ex. X-l, R. 329, 505). 

Thus, the official federal records, meaning the return and 
examination and the testimony of Escoett establish his 
original opinion, given before the return was filed and re¬ 
iterated in the examination, that Lalley was not enriched, 
kept enrichment out of the original return and out of the 
agent conferences. They also establish Escoett originally 
was wrong in advising the deduction of cost instead of mar¬ 
ket value of the settlement stocks, but was right in advising 
the deduction of a statutory capital loss on the sale of the 
Lalley Realty stock. They further establish that these rep¬ 
resentations, taken along with the adjustments made by the 
agent, resulted in a satisfactory tax liability of $82.41. The 
official New York State records, and the testimony of Es¬ 
coett (A. 35) (R. 99) further establish that New York 
State likewise adopted the same adjustments, with a result¬ 
ing deficiency of $153.77 and without reference to or consid¬ 
eration or rejection of any enrichment issue. 
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Thus, a federal additional tax of $82.41, and a New York 
State additional tax of $153.77, both approved by Escoett 
are the official conclusions of the Lalley 1937 returns. Yet 
the findings of fact and judgment are that Lalley was saved 
a federal tax of $20,158.07 and a New York State tax of 
$6,858.31, whereon Escoett is adjudged 25% contingent fees 
of $5,039.52 and $1,714.60. 

That these tax-savings and fee-recoveries should be 
purged out on this appeal is submitted by appellant. Neither 
tax saving is based on any tax account or demand ever 
proposed against Lalley. They rest entirely upon testi¬ 
mony of Escoett that, although he told the agent the settle¬ 
ment effected forgiveness to Lalley of personal indebted¬ 
ness of $73,000, and although the agent entirely disregarded 
(A. 31) (R. 84-5) whether the forgiveness enriched Lallev, 
'Kevertheless, that Escoett saved Lalley a federal tax of 
$20,158.09 upon the $62,000 more or less of excess of the 
Lalley personal indebtedness over the settlement payment, 
and similarly saved Lalley a tax of $6,858.31 when New 
York State accepted the federal examination as the basis of 
its adjustment of the 1937 return, (A. 3£>) (R. 99) and as¬ 
sessed an additional tax of $153.57. 

The Escoett conception of enrichment for purposes of 
showing the savings as accepted by the Court below, is that 
all forgiveness of indebtedness is presumed to be income 
until it is proved the taxpayer is not enriched by the for¬ 
giveness (A. 70) (R. 329). Previously Escoett had never 
asserted nor applied such legal presumption. Before 
the return for 1937 was made, Escoett advised Lalley no 
enrichment resulted from the settlement (A. 2$, 31) (R. 
84-5). Escoett had Lalley explain the settlement to the 
agent in the letter of February 21, 1939, which omits any 
reference of personal indebtedness or its release (A. 60) 
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(Deft. Ex. J, R. 216, 425). Escoett testifies the agent agreed 
Lalley was not enriched after hearing Escoett (A. 60) (R. 
215-16). 

Certainly there was no tax issue or account raised by the 
agent or defended by Escoett under these facts. 

That certainly there was no enrichment is decided in Hel- 
rering v. American Dental Co., 318 U. S. 322, involving and 
upholding a cancellation in 1937 of indebtedness as not 
creating enrichment. The cited case involved cancellation 
by the creditor of accrued but unpaid interest and rent. Ad¬ 
mitting any insolvency of the debtor either before or after 
the cancellation does not appear, the opinion upholds the 
cancellation of indebtedness to be a gratuitous act in the 
nature of a gift, even though it be the result of business or 
selfish motives. The insistence by Escoett that the settle¬ 
ment did not improve the financial condition of Lalley, and 
the disregard of the enrichment issue if the agent heard it, 
both establish the issue as to enrichment was neither raised 
in the examination of the federal return nor overcome by 
Escoett, and hence Escoett accomplished no saving on any 
issue of enrichment, either as to the federal or the state 
return. 

1938 New York State Saving of $385.18. 

Fee $9639. 

This rests briefly upon testimony that an assessment of 
$748.76 was proposed when an installment was not paid 
and Escoett straightened it out and reduced same to the 
original amount (A. 34) (R. 90). Since Escoett claims he 
paid the Lalley taxes whenever necessary, the inference is 
that the assessment was his fault, and the contingent 25% 
fee upon the alleged saving is submitted to be unreasonable 
upon the meager evidence. 




25 


1939 Federal Saving of $1,121.10 
Fee $280127. 

New York State Saving of $339.91 
Fee $134.98. 

Here again the admitted adoption of the federal audit 
by the State of New York renders necessary only the cir¬ 
cumstances of the federal audit. 

The federal 1939 Lalley return claimed a deduction of 
$38,920 from gross income of $15,115.83 (A. 36) (R. 102-3) 
and thus disclosed no net income and no tax liability. The 
return duly filed in New York was sent to Washington and 
returned to New York for a field investigation in which 
Escoett appeared for Lalley. 

The field investigation, subsequently duly approved in 
Washington (A.^Sf 72) (Deft. Ex. X-l, R. 329,505-6) result¬ 
ed in the acceptance of the federal return as filed and New 
York State likewise accepted the state return upon the basis 
of the federal acceptance (A. 36) (R. 102). The official ac¬ 
ceptance as filed means the examining authorities made no 
change or substitution as to any statement in either re¬ 
turn. 

The $38,920 deduction is the statutory computation of 
all long term capital losses suffered in 1939, when Lalley 
realized he had worthless investments in certain Golf Club 
Bonds, Canadian Real Estate and Lalley Realty stock. 
Escoett testifies and admits Lalley was officially advised of 
acceptance of the return as unchanged on the day of the 
federal examination, and that Escoett wrote Lalley on May 
28,1938, New York State, by its approval of the $38,920 de¬ 
duction as proper and correct, had accepted the return as 
filed (A. 36) (R. m}rSTOO) 
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Yet Eseoett testifies and the finding upholds his testi¬ 
mony, that he saved Lally a federal tax of $1,121.10 (A. 63) 
(R. 217-18) and a state tax of $539.91, and thereon, Eseoett 
is adjudged contingent fees of $280.27 and $134.48. The 
Eseoett testimony accepted in the findings and judgment, 
is that Lalley would have had said taxes imposed if Eseoett 
had not obtained allowance of $28,000 as a deduction, in¬ 
stead of the $33,750 claimed by Lalley, and that Eseoett 
so saved Lalley from said taxes (Idem). Eseoett testifies 
Lalley was not entitled to the capital loss of $33,750 on the 
Lalley Realty stock, because Lalley had claimed the stock 
as worthless and obtained its deduction in 1937, and had 
sold the stock for value in 1939 (Idem). Consequently, 
Eseoett testifies another deduction of $28,000 not claimed in 
the return, was substituted and allowed instead of the de¬ 
duction of $33,750 as the capital loss on the Lalley Realty 
stock. 1 

As ground for purging out the finding and judgment 
thereon, the Eseoett testimony, which they uphold, is sub¬ 
mitted to have no foundation whatever. Its refutations are 
that Eseoett testified he advised Lalley to claim a capital 
loss of $1,980 on the sale in 1937 for $5,900 of 100 shares 
of the Realty stock, that on February 15, 1939, Eseoett 
asked Lalley to get a letter from the purchaser confirming 
the sale to satisfy the examining agent the deduction in 
1937 was based on an actual transaction (A. 60) (R. 216, 
425); that Eseoett at the examinations of the 1937 and 
1939 returns obtained allowance of the 1937 capital loss, 
and official acceptance of the federal 1939 return as filed; 
that he also obtained and advised Lalley of acceptance of 
the 1939 State return as filed. Knowing and testifying 
Lalley did not deduct the Realty stock as worthless in 1937, 
and instead only deducted a statutory capital loss upon the 
sale of 100 shares, Eseoett nevertheless insists Lalley de- 
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ducted all the stock as worthless in 1937 to justify his al¬ 
leged substitution in 1939 of some other vague deduction. 
His insistence has no factual foundation. 

For Lalley, it is submitted the findings of savings in the 
taxable years 1937 and 1939 are not sustained by any or 
substantial evidence, and are contrary to the preponder¬ 
ance of the evidence, because the contemporaneous written 
records, both official and from Escoett refute the verbal 
contradictions of them by Escoett. In other words, the 
Court below erroneously disregarded the contemporaneous 
written records that are conclusive as to the nature and ex¬ 
tent of the Lalley tax liabilities and their adjustments. 

“I would sooner trust the smallest slip of paper for 
truth than the strongest and most retentive mem¬ 
ory ever bestowed on mortal man.” 

said Judge Lumpkin of Georgia (Miller v. Gotten, 5 Ga. 
351, 349). 

“The memory of men as to facts is not as satisfying 
to the mind as a writing, in an investigation involv¬ 
ing past events” 

said Judge Beck of Iowa (Whittaker v. Parker, 42 Iowa 585, 
587). 

“Oral testimony depending on the memory of wit¬ 
nesses is not as reliable as written or documentary evi¬ 
dence but the jury would not usually need such an in¬ 
struction, it is obvious and self-evident.” 

said Chief Justice Orton of Wisconsin (Thomas v. Paul, 87 
Wis. 60). 

“Recollections are sometimes dim and impressions, 
deceitful and illusory but the written word stands and 
speaks a uniform language.” 

said Judge Deacon of the New York Supreme Court, (Kent 
v. Manchester, 29 Barb. (N. Y.) 595, 601. 

The foregoing legal aspects lending credence to writings 
as prevailing over contradictory oral statements have 
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greater weight where the presumptive correctness of gov¬ 
ernment records must be admitted (Chesapeake and D. 
Canal Co. v. United States, 250 U. S. 123, 129). Said legal 
aspects are buttressed by the rule of Wigmore quoted and 
approved as a rule of substantive law in Howenstein Realty 
Corp. v. Richardson, 77 App. D. C. 299,139 F. (2) 803, 805: 

“When a jural act is embodied in a single memorial, 
all other utterances of the parties on that topic are 
legally immaterial for the purpose of determining 
what are the terms of their act.” 

Stating the principle involved in another way, where a 
preliminary hearing and the official approved report there¬ 
of are admitted, any dispute of such report involves the 
hearing agent and approving authority, and where the re¬ 
quired hearing was given the functioning of the latter is 
not to be explored (Morgan v. United States, 304 U. S. 1, 
18). Hence, when the acceptance and approval upon re¬ 
view of the examination report is admitted, Escoett may not 
call the agent to support Escoett testimony that the official 
report is incomplete, and thus stultify the agent, nor may 
Lalley call the agent to contradict the Escoett testimony, 
and thereby merely to confirm the findings in the official 
report. Escoett, participating in a hearing and advised of 
and not protesting its results shown in the official report, 
cannot, by his subsequent testimony, impeach the report or 
attack the disinterested agent and the official reviewing 
authority. The production of the officially reviewed and 
final report makes the Escoett testimony of no weight what¬ 
soever. 

5. The Court below erred in other aspects evident and 
manifest of record. 

The testimony and findings present incidental errors 
of interest in weighing the merits of the appeal. 
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The fee-awards contingently based upon the several al¬ 
leged savings, demonstrate the employments were piece¬ 
meal as the matters arose, and give weight to limitations as 
an effective defense. 

The fee-awards, as inclusive of expenses, imply judicial 
approval of champerty and maintenance as permissive in¬ 
cidents of administrative proceedings. 

The contradictions in the Escoett testimony affect its 
credibility and minimize the effective professional services 
of Escoett. 

The Escoett claim that Lalley could not pay his taxes 
disregards both Lalley that did not pay because Escoett 
advised against their payment, and that Lalley was finan¬ 
cially able to pay them. Analysis shows, in the 9 years, 
1932-1940 both inclusive, Lalley reported total gross in¬ 
come of $217,914.78 finally adjusted to $182,676.19 and had 
original tax subject finally to $11,431.49 of federal taxes. 
Thus, after federal tax adjustments, his remaining income 
of $206,423.29 averaged almost $23,000 a year. 

The additional assessment of $3386.31, as made in 1935 
for the taxable year 1932, could have been entirely recap¬ 
tured if Escoett filed a refund claim in June, 1936. Es¬ 
coett testifies that prior to July, 1936, he had made the 
only payment of $500 on the additional assessment, and 
that Lalley repaid him in November, 1936. This ignores 
that on June 26,1936 (A. 44) (Deft. Ex. C-2, R. 139-40, 417) 
Escoett received official advice the payments were $1,254.80. 
In other words, Lalley had paid all of the $1,254.80, and 
Escoett knowing it, refuses to tell it that way. 

On April 15, 1937, Escoett wrote Lalley the 1932 refund 
claim would make payment of the deficiency balance of 
$1,600 unnecessary. This was at a time when Escoett had 
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already informed the Collector the tax would be paid when¬ 
ever necessary for consideration of the claim (A. 44) (R. 
131). 

The addition of $544.35 in 1938 as accrued interest to the 
linal Lalley payment of the 1932 additional assessment 
balance was due to advice of Escoett not to pay the tax- 
balance. In activating the refund of $3,136.97 of principal 
tax, due to the change in department rulings, the Lalley 
payment of $2,253.92 constituted a mere technical swap¬ 
ping of dollars. Consequently, the refund of $3,136.97 of 
principal tax meant a recovery at the most of the difference 
of $883.05, and by such difference any compensation to 
Escoett is measurable. 

Escoett testifies he paid Lalley $1,700 in installments and 
charges Lalley in October, 1938 (A. 4) (R. 5) notwithstand¬ 
ing the Escoett letter of February 8, 1938 (A. 53) (R. 174) 
shows the payment was $1,725 as a voluntary advance to 
Lalley, to be adjusted when the claims for refund were 
arranged. Escoett informed Lalley in the same letter the 
claims must be broken down into the several years to be 
effective, yet thereafter, in May, 1938, Escoett admits his 
tender of a claim that was rejected because it covered 
several years (A. 54, R. 182). 

The Escoett testimony that Lalley concealed receipt of 
the $3,974 refund in 1938 and converted its proceeds (A. 
54, R. 183-4) is entirely contradicted by the Lalley notes 
produced from the Escoett files in which Lalley imme¬ 
diately asked Escoett to advise the steps its receipt re¬ 
quired (A. 56) (R. 195-6). 

Escoett testifies, first, that Lalley brought him all the 
papers relative to the Detroit receiver adjustment, and 
then that he Escoett (R .-far) had to go to Detroit and get 


31 


them;, that he advised Lalley, in 1937 and again in 1939, 
the receiver transaction resulted in no enrichment, and 
that he, nevertheless, so presented the issue of enrichment 
to the taxing authorities as to save Lalley a total of $28,000 
of taxes, (A.«i-2, E. M%. If Lalley was not enriched, 
and if no one claimed he was, then he had no liability for 
tax and could not be saved from a non-existent situation. 
In so fantastic a situation logic goes out the window. 

Escoett testifies the 1932 deficiency assessment was out¬ 
standing in Detroit and transferred to New York by his 
efforts and travel to Detroit (R. 62), notwithstanding im¬ 
mediately after his employment, he wrote the Commissioner 
in June, 1936 (A. 44, R. 139-40) the assessment was pend¬ 
ing in New York. 

In the 1935 federal return, Escoett claimed he procured 
allowance of a $500 deduction until confronted with the 
agent’s report showing its disallowance (R. 182). 

After admitting the 1939 returns were accepted as filed 
and without change by the federal and state authorities, 
Escoett testifies he saved Lalley a total of $1,661.01 of tax, 
by substituting another available deduction for the long 
term capital loss claimed upon the Lalley Realty stock. 
Escoett explains the substitution was necessary by testi¬ 
fying Lalley had taken the stock as worthless in 1937, an¬ 
other reckless contradiction of actual facts to which Es¬ 
coett previously testified. Notwithstanding such incredible 
situation, the Court below accepts his testimony as not dis¬ 
credited by its contradictions. 

For years Escoett persuaded Lalley anything except 
piecemeal payments by Escoett upon the taxes was un¬ 
necessary, and made Lalley into a defaulting taxpayer by 
reliance upon such persuasion. 
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For years, Escoett verbally, and in writing, assured 
Lalley at least $2,500 would be refunded in New York, al¬ 
though the Escoett files disclosed the claim was never 
filed, and that Escoett had deliberately misled Lalley. 

On the other hand, what did Escoett do for Lalley in the 
way of effective tax services? In 1938 Lalley paid $2,252 
to receive $3,136.97 of 1932 principal taxes with advice that 
$2,078.19 were barred from refund by limitations. If Es¬ 
coett had properly advised, Lalley would have paid $1,600 
in 1936, and received a larger refund. 

Escoett effected a reduction of $101 as to the tentative 
federal tax of $406 proposed for 1934. 

The 1932 and 1934 tax reductions are thus about $4,100. 

For 1937 Lalley received federal and state additional 
deficiency assessments, with no material tax issues raised 
against him. 

For 1939, the Lalley federal and state returns were ac¬ 
cepted as filed upon explanation of their contents. 

The judgment for $10,620.08 includes $2,336 of cash ad¬ 
vancements, and the excess of $8,284 is the adjudged meas¬ 
ure of fees for tax adjustments of $4,100. This 200% fee 
is submitted unconscionable. 

Conclusion. 

For appellant Lalley, it is submitted the complexities of 
this case can be brought together for correction of its 
manifest errors in the following rulings as now requested: 

1 (a). The items of recovery particularized in the com¬ 
plaint as either for services or moneys, relate to various and 
separate transactions, which Lalley referred as they arose 
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to Escoett, and upon the Escoett performance of each 
transaction a cause, of action therefor arose subject to be 
asserted within the ensuing three years in the District of 
Columbia, or else, if subsequently asserted, to be barred 
by a plea of limitations unless a waiver by Lalley of limita¬ 
tions and revivor of the right of action was shown, and 
the Court below erred in not so ruling. 

(b) Each Escoett cause of action upon a separate trans¬ 
action not asserted in the action below within three years 
after same arose is barred by the plea of limitations as no 
effective waiver by Lalley of limitations and revivor of the 
right of action was shown—and the Court below erred in 
not so ruling. 

2. A contingent basis of compensation being depend¬ 
ent always upon an agreement therefor between Escoett 
and Lalley and, additionally herein, upon a compliance by 
Escoett with the federal regulations as to the execution of 
such agreement, and it being admitted no contingent basis 
was agreed upon, Escoett is limited to his claim upon quan¬ 
tum meruit for the particularized items presented in the or¬ 
iginal complaint, and may not alternatively or in substitu¬ 
tion thereof present or be given the benefits of a claim upon 
a contingent basis—and the Court below erred in not so 
ruling. 

3. The Escoett employments in the Lalley tax matters 
comprised sustaining the tax-accounts presented for assess¬ 
ment either in the original Lalley returns or in claims for 
revision of tax accounts subsequently existing or presented 
against Lalley, and the official records prevail over oral 
testimony as evidence of the extent of said tax accounts 
and the results of the employments of Escoett—and the 
Court below erred in not so ruling. 



34 


4. The judgment below is reversed and the ease re¬ 
manded for further proceedings consistent with the opinion 
herein. 

And appellant abides the decision and judgment of this 
Honorable Court. 

Respectfully, 

ROBERT A. LITTLETON, 
CAMDEN R. McATEE, 
Attorneys for Appellant. 

Mason, Spalding & McAtee, 

Of Counsel. 
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UNITED STATES DISTRICT COURT 
of the District of Columbia 


Jay Escoett, 


Plaintiff, 


v. 


William H. Lalley, 

Defendant. 


Civil Action No. 17S93. 


(R. 2) Complaint for Money Payable by the Defendant 
to the Plaintiff for Services Rendered and 
Moneys Advanced. 

(Filed November 25, 1942.) 

• 

1. The amount in controversy in this action exceeds the 
sum of Three Thousand Dollars ($3,000.00), exclusive of 
interest and costs. 

2. On or about 1935, the defendant, a non-resident of 
the District of Columbia and now temporarily employed by 
the United States Maritime Commission, employed the 
plaintiff, Jay Escoett, who was at that time and has con¬ 
tinued to be to the present time, a tax consultant, with offices 
in the city of New York to perform services in connection 
with certain of the defendant’s matters involving the impo¬ 
sition of taxes by the Federal Government and the State 
of New' York embracing among other things tax returns, 
amended tax returns, tax delinquencies, claims and deduc¬ 
tions for losses, claims for refunds, over assessments, con¬ 
ferences with revenue agents, w'arrant officers, conferees 
and appearances before the various divisions of the taxing 
authorities of the Federal Government and of the State 
of New York, necessitating therein frequent visits to Wash¬ 
ington, D. C. and Albany, N. Y. 
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3. It was then and there agreed by and between the 
plaintiff and defendant, that the defendant should pay to 
the plaintiff, in consideration of his said services so much 
money as said services should be reasonably worth, and to 
repay to the plaintiff such moneys as the plaintiff should 
advance for and on account of and on behalf of the defend¬ 
ant in connection with said tax matters and to reimburse 
plaintiff for disbursements made by plaintiff for office costs, 
traveling expenses, telephone and telegraph costs. It was 
further agreed that the account between the plaintiff and 
defendant should be a so-called running account. 

4. Pursuant to the aforesaid employment, the plaintiff 
entered upon the performance thereof, and rendered the 
services and advanced the moneys as set forth in detail in 
the annexed bill of particulars, and pursuant to the agree¬ 
ment of employment aforesaid, /the account between the 
plaintiff and defendant continued from the date of employ¬ 
ment and ran to and including April, 1942. 

5. Plaintiff says that the services rendered by him for 
the defendant, pursuant to the said contract of employment, 
is of the reasonable value of Six Thousand Dollars ($6,- 
000 . 00 ). 

6. Plaintiff also says that pursuant to the aforesaid 
contract of employment, he advanced for account of the 
defendant and on his behalf, the sum of Two Thousand 
Nine Hundred Eighty-Six Dollars and Fifteen Cents ($2,- 

986.15) of which the defendant has paid Five Hundred 
Dollars ($500.00) leaving a net advance of Two Thousand 
Four Hundred Eighty-six Dollars and Fifteen Cents ($2,- 

486.15) . 

7. Plaintiff says that pursuant to the aforesaid con¬ 
tract of employment, the plaintiff disbursed in connection 
with the services rendered for office cost, traveling expenses, 
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telephone and telegraph costs, etc., the sum of, to-wit, Fif¬ 
teen Hundred Dollars ($1500.00). 

8. Plaintiff says that no part of the moneys stated in the 
next three preceding paragraphs have been paid by the 
defendant nor by any person on his behalf except where 
credit appears on the annexed bill of particulars. 

WHEREFORE, plaintiff demands judgment against the 
said defendant in the sum of Nine Thousand Nine Hundred 
Eighty-six Dollars and Fifteen Cents ($9,986.15) with in¬ 
terest and costs. 

/s/ HARLAN WOOD, 

/s/ JACOB N. HALPER, 
Attorneys for Plaintiff. 

Plaintiff hereby demands a trial by a jury. 

/s/ HARLAN WOOD. 


(R. 5) Bill of Particulars. 

For reasonable value of services rendered for 


the following years: 


May 1,1936 to April 30,1937 ... 

... .$1,000.00 

May 1,1937 to April 30,1938 ... 

... 1,000.00 

May 1,1938 to April 30,1939 ... 

... 1,000.00 

May 1, .1939 to April 30, 1940 ... 

... 1,000.00 

May 1,1940 to April 30,1941 ... 

... 1,000.00 

May 1,1941 to April 30,1942 ... 

... 1,000.00 $6,000.00 

To cash advances by the plaintiff for the defend¬ 
ant: 


Nov. 14/36—To Collector of Internal 

Revenue .$ 500.00 

Jan. 21/37—To U. S. Collector of In¬ 
ternal Revenue . 50.00 
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Feb. 16/37—To U. S. Collector of In¬ 
ternal Revenue . 50.00 

Mar. 20/37—To U. S. Collector of In¬ 
ternal Revenue . 50.00 

Apr. 19/37—To U. S. Collector of In¬ 
ternal Revenue . 50.00 

May 18/37—To U. S. Collector of In¬ 
ternal Revenue. 50.00 

June 18/37—To U. S. Collector of In¬ 
ternal Revenue ... 50.00 

June 24/37—To U. S. Collector of In¬ 
ternal Revenue . 36.15 

July 6/37—To U. S. Collector of In¬ 
ternal Revenue. 200.00 

Nov. 30/37—To U. S. Collector of In¬ 
ternal Revenue . 100.00 

Oct. 28/38—To cash to Lalley. 1,700.00 

Feb. 11/41—N. Y. State Department 

of Taxation _*. 50.00 

Apr. 14/41—N. Y. State Department 

of Taxation . 50.00 

June 10/41—N. Y. State Department 

of Taxation... 25.00 

Dec. 31/41—N. Y. State Department 

of Taxation.. 25.00 2,986.15 

To disbursements in connection with the above 
as adjusted, for office costs, traveling, tele¬ 
phone, telegraph, etc. inclusive of special ser¬ 
vices rendered in connection with claims for 

refund received by defendant to date. $1,500.00 

To credits due the defendant for payments on 
account made to the plaintiff: 
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Cash received by Escoett from Lalley: 

November 17,1936 

Check from Lalley.$250.00 

November 20,1936 

Check from Lalley. 250.00 $500.00 

Total services and advances. $10,486.15 

Total credits. 500.00 


Total Balance due with interest thereon from 
May 1,1942, besides the costs. $ 9,986.15 

/s/ HARLAN WOOD, 

/s/ JACOB N. HALPER, 
Attorneys for Plaintiff. 


(R. 7) Answer to Complaint. 

(Filed December 30, 1942.) 

The answer of William H. Lalley to the complaint herein 
tiled respectfully shows as follows: 

1. The defendant is not indebted to the plaintiff in 
the sum of Three Thousand Dollars ($3,000.00) or more. 

2. In answer to paragraph 2 the defendant admits that 
he did discuss Federal taxes for the years 1932 and 1934 
with the plaintiff and authorized plaintiff to perform cer¬ 
tain services in connection with such taxes, and defendant 
denies each and every other allegation contained therein. 

3. In answer to paragraph 3 defendant admits that 
he agreed to repay to the plaintiff such moneys as the 
plaintiff should advance for and on account of and on behalf 
of the defendant in connection with said tax matters, and 
denies each and every other allegation contained therein. 
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4. Defendant denies that plaintiff rendered services as 
stated in paragraph 4. 

5. Defendant denies the allegation contained in para¬ 
graph 5. 

6. In answer to paragraph 6 the defendant is without 
knowledge or information sufficient to form a belief as to 
the exact amounts advanced by plaintiff for account of 
defendant and on his behalf, and defendant states that he 
has paid unto the plaintiff the sum of Nine Hundred Fifty 
Dollars ($950.00) on account of any advances which the 
plaintiff may have made for and on behalf of the defend¬ 
ant. 

7. Defendant denies the allegation contained in para¬ 
graph 7. 

8. In answer to paragraph 8 the defendant states that 
lie has paid unto the plaintiff the sum of Nine Hundred 
Fifty Dollars ($950.00) as herein stated in paragraph 6. 

Further answering said complaint and each paragraph 
therein defendant states that he is indebted to the plaintiff 
for One Thousand Seven Hundred Dollars ($1,700.00) cash 
advanced by plaintiff to defendant and the net income of 
taxes advanced by plaintiff on behalf of defendant less re¬ 
imbursement in the amount of Nine Hundred Fifty Dollars 
($950.00) which defendant has paid unto plaintiff; that de¬ 
fendant is without knowledge as to the exact amounts of 
taxes so advanced by plaintiff on behalf of defendant; and 
defendant denies that plaintiff has rendered services of 
any value to defendant other than in connection with in¬ 
come taxes imposed by the Federal Government for the 
years 1932 and 1934. 

JOHN W. CROSS, 

EARL C. WALCK, 
Attorneys for Defendant. 
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i R. 9) Amended Answer. 

(Filed May 26, 1943.) 

For amended answer to the complaint herein, by leave 
of Court asked and granted, the defendant William H. Lal- 
lev, shows as follows: 

9(a) The cause of action of plaintiff, if any, for re¬ 
covery of compensation for services at the rate of $1,000 
per year for the years ending respectively on April 30, 
1937, 1938 and 1939, as claimed in the bill of particulars, 
accrued more than three years next before the commence¬ 
ment of this action on November 25, 1942, and thereby is 
barred by the statute of limitations of the District of Col¬ 
umbia, and defendant pleads and relies upon said statu¬ 
tory bar as a complete defense to the said cause of action. 

9(b) The cause of action of plaintiff, if any, for recovery 
of advances in the amount of $2,836.15, subject to credit of 
$500.00, and being the advances claimed as itemized in the 
bill of particulars as made on and between November 14, 
1936, and October 28, 1938, both inclusive, accrued more 
than three years next before the commencement of this 
action on November 25, 1942, and thereby is barred by the 
statute of limitations of the District of Columbia, and de¬ 
fendant pleads and relies upon said statutory bar as a 
complete defense to the said cause of action. 

9(c) The cause of action of plaintiff, if any, for recov¬ 
ery of office costs, etc., in the sum of $1,500.00, as claimed 
in the bill of particulars, to the extent of items that accrued 
more than three years before the commencement of this 
action on November 25, 1942, is barred by the statute of 
limitations of the District of Columbia, and defendant 
pleads and relies upon said statutory bar as a complete 
defense to the said cause of action. 

/s/ CAMDEN R. McATEE, 

/s/ ROBERT A. LITTLETON, 
Attorneys for Defendant. 
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(R. 12) Amendment to Complaint. 

(Filed November 8, 1943.) 

Leave of Court being first had and obtained, the plaintiff 
amends his complaint filed herein at the close of paragraph 
8, and the demand for judgment as follows, to wit: 

“The plaintiff further avers and says he effected by 
his services savings for the defendant in taxes aggre¬ 
gating $33,153.34, personal advances of money of 
1,600.00, and payments on account of taxes for and on 
behalf of the defendant, amounting to $786.15, for 
which he is entitled to a reasonable proportion thereof 
of the savings effected and a return of the loan and 
cash advances amounting to $10,620.08.” 

And the plaintiff amends his demand for judgment as 
follows, after the word “cash” by adding: 

“and the plaintiff further demands in the alterna¬ 
tive the sum of $10,620.08 with interest thereon from 
the date of the judgment besides the costs of this suit.” 

/s/ HARLAN WOOD, 

/s/ JACOB N. HALPER, 
Attorneys for Plaintiff. 

Objected to 
Camden R. McAtee, 

A tty. for Deft. 

Let this amendment be filed. 

(s) T. Alan Goldsborough, 

Justice. 
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(R. 13) Findings of Fact and Conclusions of Law. 

(Filed December 8, 1943.) 

This cause came on to be heard at this term of Court, 
and the parties by stipulation waiving a trial by jury, there 
was a trial by the Court on the facts and the law beginning 
for the same on October 19, 1943 and was duly concluded 
on the afternoon of November 29, 1943, and the Court 
this 8th day of December, 1943, makes the following find¬ 
ings of fact and conclusions of law, to-wit: 

FINDINGS OF FACT. 

1. That the plaintiff, a Tax Consultant of experience, 
with his principal office in the City of New York, is en¬ 
gaged in the practice of his profession in the City of New 
York and before the taxing authorities in several States 
of the Union, including the States of New York and Mich¬ 
igan and before the Collectors of Internal Revenue in said 
States and the Commissioner of Internal Revenue in the 
City of Washington; that on or about May of 1936, the 
defendant engaged the services of the plaintiff to perform 
certain services in various tax matters in which the de¬ 
fendant was involved and then pending before the Collec¬ 
tors of Internal Revenue of the Federal Government and 
the State of New York, and then and there agreed to pay 
the plaintiff a fair and reasonable compensation for his 
services and to reimburse him for any advances of money 
on account of taxes paid by the plaintiff for the defendant 
and for any other sums of money personally advanced by 
the plaintiff, either to or for and on behalf of the defendant. 

2. That at the requests of the defendant, the plaintiff 
continued each year under a power of attorney without any 
specific agreement as to the amount of compensation or 
the terms of his employment to perform various services 
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in tax matters for and on behalf of the defendant and to 
advance the defendant money with which to pay defendant’s 
assessments of taxes up to and including April of 1942; 
that during the course of plaintiff’s employment by the 
defendant, he advanced money for the payment of defend¬ 
ant’s taxes in the sum of $786.15; and, likewise the plaintiff 
loaned the defendant the sum of $1700.00 which latter sum 
is reduced to $1600.00 by a credit of $100.00 allowed against 
the same. 

3. That in carrying out the terms and conditions of his 
employment the plaintiff continuously compiled and pre¬ 
pared numerous statements and reports, prepared briefs, 
had numerous conferences with the State and Federal Tax 
Authorities and their Agents at Detroit, Mich., Albany, N. 
Y., and in Washington, D. C., had correspondence with the 
Taxing Authorities and other persons and gathered con¬ 
siderable data in connection with the defendant’s tax 
matters and performed other valuable services in connection 
therewith for which the Court finds the plaintiff is justly 
entitled to a recovery of an amount equal to Twenty-five 
(25%) Per Cent of the amounts involved as savings to the 
defendant resulting from plaintiff’s services and efforts 
which the Court finds is the reasonable value of the ser¬ 
vices rendered for and on behalf of the defendant; as in¬ 
clusive of incident expenses, if any, of plaintiff. As a 
result of the efforts of the plaintiff, a tax saving for the 
defendant for the various taxable years was effected as 
follows: 
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Taxable 

Year in Which 
Services were 
Rendered and 

Amount 

Taxing Authority 

Year 

Savings Effected 

of Savings 

United States 

1932 

1936-37 

$ 3,974.05 

y y 

1934 

1936-37 

101.92 

yy 

1937 

1938-40 

20,158.07 

y y 

1939 

1941-42 

1,121.10 

New York State 

1935 

1936-42 

15.00 


1937 

1938-39 

6,858.31 

?» 

1938 

1939-40 

385.18 

i y 

1939 

1940-41 

539.91 


$33,153.54 

It was admitted that an item of $544.35, consisting of inter¬ 
est in the items aggregating $3,974.05 for 1932, was obtain¬ 
ed as a refund without the exercise of much skill or effort 
and that on this amount the plaintiff should be allowed 
Fifteen (15%) Per Cent of the recovery, or $81.65. 

4. That the Statute of Limitations as a defense to the 
plaintiff’s account did not begin to run until the defendant 
revoked the general power of attorney given by him to the 
plaintiff in 1936, authorizing the plaintiff to appear for and 
represent him before the several taxing authorities afore¬ 
mentioned which revocation occurred in May, 1942. 

WHEREUPON, after finding the following facts, the 
Court finds the following conclusions of law— 

CONCLUSIONS OF LAW. 

1. That no part of the plaintiff’s claim for services 
or advances is barred by the Statute of Limitations. 

2. That the plaintiff is entitled to recover a sum equal 
to Fifteen (15%) Per Cent of $544.35, or $81.65, as the 
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reasonable value of his services in effecting this saving 
for the defendant. 

3. That the plaintiff is entitled to recover a sum equal 
to Twenty-five (25% ) Per cent of 32,609.19, or the sum of 
$8,152.28, as the reasonable value of his services in effecting 
the savings of the items constituting the balance of said sum 
of $33,153.34. 

4. That the plaintiff is entitled to recover the sum of 
$1600.00 without interest for money personally loaned to 
the defendant. 

5. That the plaintiff is entitled to recover the sum of 
$786.15 for money advanced by the plaintiff in payment of 
the defendant’s taxes. 

6. That the plaintiff is not entitled to recover the sum 
of $1500.00 for personal expenses incurred in rendering 
service to the defendant, as this sum should be absorbed in 
the compensation hereinabove allowed him. 

7. That the plaintiff is not entitled to interest on his 
several claims. 

WHEREUPON the Court directs the entry of a judg¬ 
ment with costs this 8th day of December, 1943, in favor 
of the plaintiff against the defendant in the full sum of 
Ten Thousand Six Hundred and Twenty Dollars and Eight 
Cents ($10,620.08). 

/s/ T. ALAN GOLDSBO ROUGH, 
Justice. 


(R. 17) Judgment on Finding of Court. 

(Filed December 8,1943.) 

This cause having come on for hearing before the Court 
without a jury on October 19, 1943, and after this cause 
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is heard, the Court this 8th day of December, 1943, finds 
in favor of the plaintiff and that the money payable to the 
plaintiff by the defendant is the sum of Ten Thousand Six 
Hundred Twenty Dollars and Eight cents ($10,620.08). 

Wherefore, it is adjudged that the said plaintiff recover 
of the, said defendant the sum of Ten Thousand Six Hun¬ 
dred Twenty Dollars and Eight cents ($10,620.08), together 
with costs. 

CHAS. E. STEWART, 

Clerk, 

Bv C. FRANK REIFSXYDER, 

•> ' 

Deputy Clerk. 

By direction of 
.Jiistice Goldsborough. 


Stenographic Transcript—Excerpts. 

R. 27—Mr. McAtee: Your Honor please, there is some dif¬ 
ficulty here, and I would like to suggest that we had a pre¬ 
trial hearing some time ago in this case, and Mr. Halper 
had quite a number of papers. We got together for one 
day, and I made a rough outline of those I was interested 
in, and he took it under advisement and never has answered, 
and I do not know the additional papers that he wants. If 
this case is going to be tried by the Court, I think it would 
facilitate matters if we had an hour or so to determine those 
preliminary details. 

The Court: If you get in a hole, we will stop and try to 
get out. 

• • • • # 

R. 30—Mr. McAtee: If your Honor please, on that state¬ 
ment, I would like to move for the application of the Stat¬ 
ute of Limitations as a plea in answer here to this account, 
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and thus disregard all questions that are not barred, and to 
that extent simplify the presentation of the case. 

R. 32—The Court: I think I should say to counsel that it 
is impossible for the Court to tell, from the opening state¬ 
ment about the question of limitation, and I do not believe 
it will be possible for me to pass on the question of limita¬ 
tion until the plaintiff’s testimony is concluded. 

Mr. McAtee: Well, I would like to make the motion, and 
your Honor can reserve your decision, of course. 

The Court: You may proceed. 

# # • • # 

R. 33—(Escoett)—My business is that of a tax consultant 
and public accountant. * * * I have been engaged in tax con¬ 
sultant work for some 20 years. I have been registered 
with United States Treasury Department for some 20 

years, and practiced accounting for about the same time. 

• • • * • 

R. 34—(Escoett)—I represent corporations, individuals, 
income tax payers, before the tax bureaus of the various 
States and the United States Treasury Department, all the 
way up to but excepting the courts. * * * In the latter part 
of 1935, Mr. Lalley called me up, and he had been referred 
to me by the Banking House of E. H. Rollins & Sons, par¬ 
ticularly Mr. Thomas J. Walsh, his friend and Vice-presi¬ 
dent of the Company at that time, and Mr. Lalley had 
me come up to his office at 101 Park Avenue. * * * About 
the latter part of 1935, he gave me the tax bill, which he 
could not meet at that time, which I met for him a little bit 
later. 

# • • « # 

R. 35-36—(Escoett)—He told me what his financial condi¬ 
tion was at the time, and told me he had many tax problems 
that were then pending, and that he had moved to New 
York City from Detroit, and he had been President of the 
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Kelley-Springfield Tire Company, and he wanted, he said, 
‘‘all of his paper surveyed, looked into”, and he had no 
representative in New York, and he would like to have me 
take over his matters. A little bit later, he turned over his 
files to me, and I became acquainted with the problems in 
those files, and started to pursue them. * * * The type of 
work that I was to do, after examining his files, was natur¬ 
ally very involved, because Mr. Lalley had extensive real 
estate transactions and very complicated security transac¬ 
tions, and they had to be investigated and looked into. 
Some were Canadian properties. * * * I was to look into 
them in connection with his tax matters, but he explained 
that the others were being handled by people who had them 
previous. * * * Also to meet all of the tax agents on pre¬ 
vious years filings, and to help conduct audits of them and 
secure the best X->ossible settlement for each of the particu¬ 
lar years. * * * There was no particular agreement for 
any specific compensation, because those particular trans¬ 
actions were of a nature that were carried forward from 
year to year. In other words, some of his real estate trans¬ 
actions were such that he did not have to anticipate meeting 
his tax obligations. 

R. 37-38—(Escoett)—He did not know just when he could 
take these things as losses. He had made advances of 
money to these people in Windsor, Ontario, and the ques¬ 
tion came up as to just when he would have to determine a 
profit or loss on this situation; and also certain security 
transactions, and certain obligations that he had with the 
Bank Receivers in Detroit as a result of the financial de¬ 
bacle in 1933. 

Q. Would you say then that, because of the nature of 
the work that you were to do, because of the uncertainty as 
to the course this work would take, you could not definitely 
fix the compensation? A. That is correct. * * * 
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Q. At any rate, no agreement was made, fixing the com¬ 
pensation? A. No, sir. * * * 

Q. What, if anything, was said about the term of your 
employment? A. It was continuous. * * * 

Q. You continued to work for how long? A. From 
1936 until the spring of 1942, I think. * * * I advanced 
monies, from time to time; and particularly in 1938, were 
almost compelled by Mr. Lalley’s begging to pay his tax 
account at that time. 

Plff.Ex.3 (R. 367): 

“Washington, D. C. 3/1/42 

“Dear Mr. Escoett: 

1940 tax (federal) now taken care of by payment 
$100.00/xx today, letter addressed to Joseph T. Hig¬ 
gins, subj. 208 971/414. Here’s payments 
73.10—12/20/41) 

100.00—1/9/42 ) payments 
100.00—2/26/42 ) 

100.00—3/1/42 ) 


373.10 

8.78—Int Pre-Trial 

- Exhibit 

364.32—Tax due D.A.P. 


Justice 

“Please carry out our arrangement paying taxes but 
please advise me total amounts due me, total taxes pay¬ 
able, what amounts you have already received—in 

other words kindlv let me have full facts. 

•» 

“Will answer your letter 22nd when I can have time 
go over all papers. Would appreciate not being an¬ 
noyed as my job one of the most important in U. S. 
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Maritime, almost worked to death, seldom in Washing¬ 
ton. 

Yours, 

WM. H. LALLEY. 

P. S. This important as must make statement to Fed¬ 
eral Tax.” 

Plff. Ex. 4 (R. 368): 

“June 19,1939 

“Dear Mr. Escoett: 

I have some additional very sad new’s to report to 
you, briefly I am loosing my present position next 
month and have no new position, well in sight. Coupled 
with this as I have already told you my father died 
recently after a long illness and of course the neces¬ 
sary doctors, hospital funeral etc. expenses had to be 
met. 

“From the above, I am sure you can readily appre¬ 
ciate the terrible sad plight 1 find myself in financially 
and quite aside from other pressing bills, I am unable 
to pay my June 15th tax installment payments on both 
Federal and State for the past year. 

“Is there not some way in which you could bring my 
situation to the attention of the New York State tax 
authorities so that I could receive immediately the 
$2508.34 due me for the years 1932,1933 & 1934? 

“I cannot begin to tell you how grateful I would be 
to both you and the New York State tax people if the 
above were to be accomplished without further delay. 

Yours truly, 

WILLIAM H. LALLEY 

378 Madison Ave. New York City.” 
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R. 38—(Escoett)—* * * Q. You advanced money to the 
tax authorities? A. That is right. 

R. 39—(Escoett)—Q. At the request of Mr. Lalley? A. 
Yes, sir. 

Q. For the purpose, as you say, of paying taxes; and 
in one case, to facilitate the return of an over-assessment 
or over-payment? A. That is right. 

Q. Now, then I ask you to look at this statement attach¬ 
ed to your Bill of Complaint, and state whether or not 
this statement here of the advances is a true and correct 
statement of the money you advanced to him? A. I believe 
it is. 

Q. Now, I especially ask you to look at the item of 
$1,700. A. Yes, sir. 

Q. I want to ask you, Mr. Escoett, was that $1,700 item 
—what was it advanced for; what was its purpose? A. 
Mr. Lalley came to New York from Detroit, leaving the 
Collector of Internal Revenue there with some $3,000 in 
unpaid taxes for the year 1932. In examining Mr. Lalley’s 
papers in 1937, I found that I could reduce that balance of 
taxes that the Collector—that Mr. Lalley did not pay and 
which the Collector demanded of him several times—but it 
was necessary, in order to put our papers in order, that the 
balance be paid up and then claim the money back. 


R. 40-41—(Escoett)—Q. Do you happen to know the pre¬ 
cise date when that money came in? A. I don’t know the 
precise date, but the Commissioner of Internal Revenue 
informed me in May, I think, of 1942, just when Mr. Lalley 
got it. 

Q. So that your agreement was that he was to repay you 
the $1,700 when he received that refund, but he told you 
nothing about it? A. That is right. 

R. 40—(Escoett)—Q. On that point, what was that balance 
that had to be paid? A. I have it right here. That balance 
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was $2,509.57. All right, now, did you advance that for 
him? I advanced $500 of it, and I advanced $1,700 of it. 
Mr. Lalley paid me two $250 installments of the first $500, 
and did not pay the balance. 

Q. Now, the $1,700 advanced for him to pay this tax 
item, so as to benefit by this so-called or prospective refund 
—what agreement was had between you and Mr. Lalley as 
to when that money was to be repaid to you? A. Mr. Lal¬ 
ley said that as soon as the refund money came in, he would 
repay me. 

Q. And your agreement with Mr. Lalley as to the re¬ 
payment of the $1,700 was contingent upon the return of— 
the making of that refund by the United States? A. That 
is right. 

Q. Now, do you know when that occurred? A. I found 
out later that the money came in in 1939; just what month 
I have not been able to find out, but I found out from the 
Government later some time in 1939. * * * 

R. 43-44—(Escoett)—Q. How did you actually disburse 
this money? A. By checks. 

Q. Your own checks? A. My checks and my cash. 

Q. By checks and by cash? A. Yes, sir. 

Q. Now, then, I hand you these checks and I just want 
you to state, generally, what they represent. A. They re¬ 
present payments to the State Tax Commission and to the 
Collector of Internal Revenue. 

Q. And do they cover the items we are now speaking of? 
A. They cover everything, Mr. Halper, except the $1,700 
which Mr. Lalley made special acknowledgment of. * # * 

Q. Then your point is that these checks were drawn by 
you to the tax authorities, on behalf of Mr. Lalley,-and they 
are now cancelled, showing the proceeds have been collect¬ 
ed; and they represent all of the disbursements made by 
you on behalf of Mr. Lalley, except $1,700, which you say 
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Mr. Lalley acknowledged? A. And except my office and 
traveling expenses. 

* • « • • 

R. 44—(Escoett)—Q. Now, Mr. Escoett, the $2,509.59, 
which you advanced in order to facilitate the return of that 
money, $500 was paid back by Mr. Lalley? A. Yes, sir. 

Q. And in your Bill of Particulars, you have given him 
credit for $500; on November 17, 1936, $250, and November 
20, 1936, $250? A. That is right. * * * 

R. 51-52—(Escoett)—Q. What was the arrangement be¬ 
tween you and Mr. Lalley? A. Mr. Lalley wanted me to 
appear before the tax authorities, to make whatever reports 
were necessary, and to pay his tax bills. 

Q. When was that arrangement made? A. It was a 
continuing thing, ever since I came into the picture. * * * 
R. 58—(Escoett)—Q. Now, let’s confine ourselves to the 
year 1936, and when I say the year 1936, I mean the fiscal 
year, May 1, 1936 to April 30, 1937. * * * Now, state to 
the Court, by reference to these documents, what services 
you rendered for Mr. Lalley in that period on Federal tax 
matters, and make it as short and concise as you can, please.. 
A. I attended an examination of Mr. Lalley’s 1934 return 
on or about July 13, 1936, when Mr. Lalley deducted a 
real estate loss upon a real estate company, of which he 
was a stockholder, on his 1934 tax return. * * * 

R. 59-60—(Escoett)—A. The name of that company was 
the Oxford Corporation, and I believe it was Detroit, Michi¬ 
gan. * # * Mr. Lalley deducted $6,000 of his participation 
in the Oxford Corporation, Detroit, Michigan, on his 1934 
Federal tax return, which the examining officer disallowed 
at my suggestion, because we found out, on checking with 
the Bureau of Internal Revenue, that his other participants 
took their loss in 1932. Now, Mr. Lalley’s tax return in 
1932 had a very large income, and Mr. Lalley had not paid 
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all of his taxes for 1932, in 1936. So if his other associates 
took this loss in the Oxford Corporation in 1932, it was 
evident that Mr. Lalley could profit by permitting the dis¬ 
allowance of his taxes in 1934 or 1936, when he was in a 
much lower income tax bracket. * * * First of all, Mr. 
Lalley had not paid his taxes for 1934, and he was in New 
York and this account was outstanding in Detroit. From 
March 15, 1933, to July of 1936, nothing had been paid on 
this account, except that $500, which we talked about a 
little while ago. So I had to claim a refund, but in order 
to have the payment refunded—in order to have a valid 
refund, that tax that was owing from Mr. Lalley for 1932, 
even if allowed by the Federal Government directly, they 
would pay back nothing until his debit was first paid. * * * 
R. 62—(Eseoett)—A. I took care of the examination of 
the 1934 return and paid the tax on it, $406.42, resulting 
from that disallowance, and I prepared claims for refund for 
the 1932 accounts in 1936. * * * I had to go to the Detroit 
office of the Bureau of Internal Revenue to make arrange¬ 
ments for the transfer, and I had to get the Collector of 
Internal Revenue to bring their accounts to New York, 
because the return was not filed here, and he was very 
reluctant to do that, because he had just taken office and 
that was a very irregular proceeding—I mean irregular 
from the standpoint of office routine. 

R. 63—(Eseoett)—Mr. Lalley gave me a power of attor¬ 
ney for 1934 and 1932 tax returns, to represent him. That 
was dated the 19th day of June, 1936. I prepared a protest 
for the year 1934, on the Federal examiner’s findings, show-, 
ing $406.42 tax. By that Mr. Lalley could get a further 
reduction. Mr. Lalley forgot to take off his New York 
State taxes from the Federal Government. That was 
reduced another $1.60 or $1.70. * * * In 1936,1 continued to 
pay the taxes on Mr. Lalley’s original 1934 return, and had 
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to make visits to the Warrant Officer for the balance he 
owed on his original assessment for 1934, and this (indicat¬ 
ing) is a letter to the Collector, to the Warrant Officer. * * * 
R. 64—(Escoett)—A. Then on June 18, 1936, Mr. Lalley 
gave me his warrants against his company, called the 
Lalley Realty Company, for capital stock taxes of $150.98, 
which were unpaid, and one for $2,509.20. * # * 

R. 65—(Escoett)—A. It was necessary for me to go to 
Detroit twice in that connection, Mr. Lalley’s own account 
and his Lalley Realty Company’s account, so they would 
not get a judgment against him. * * * 

R. 66—(Escoett)—Q. And you covered the Federal mat¬ 
ters for that year? A. Except to try to make arrange¬ 
ments for Mr. Lalley—he had several years of outstanding 
taxes, and I made arrangements to pay them on the install¬ 
ment plan for Mr. Lalley. * * * 

R. 67—(Escoett)—A. On July 18,1936, there was an office 
audit inquiry from the Department of Taxation of the Tax 
Commission of the State of New York, when Mr. Lalley de¬ 
ducted on his New York State tax return a certain bad 
debt item, and $6,000 for worthless stock of the Oxford 
Corporation, and $1,600 for special assessments against 
the same corporation. * * * For the year 1934. That was 
entirely a state matter? * * * I made a visit to Albany in 
that connection, and the assessment w T as levied and adjust¬ 
ed. * * * On October 28,1936, after another visit to the 
R. 6S—(Escoett)—State of New York, the State Tax Com¬ 
mission answered: 

“This is to advise you that your representative, Mr. 
Escoett, called at this office, in reference to letter 
dated July 18, 1936, relative to the loss claimed on the 
Oxford Realty Corporation. 

“This information furnished by your representative 
is not sufficient to enable this office to allow the deduc- 
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tion as claimed. If no evidence is produced within a 
reasonable time to prove this was a loss for 1934, the 
items will be disallowed and the additional assessment 
issued.” 

And on December 18 of 1936, Mr. Lalley was asked to tell 
the State Tax Commission the reason for the advancement 
of the monies to this particular debtor, amounting to $250, 
and to advise of his relationship and financial condition, 
and so on, at the time he made the loan; and Mr. Lalley gave 
me the information on that, told me to handle it anyway I 
could. He says, “I understand Morse has been up against 
it financially, but I also understand he has the reputation 
of being a dead-beat.” The State disallowed $250. That 
is all for the year 1936. * * * 

R. 69—(Escoett)—A. On April 15, 1937, Special Agent 
J. II. Cameron of the Bureau—they saw what Mr. Lalley’s 
account was, with his outstanding taxes for all of these 
years—they were accumulating, and we had to enter into 
some sort of arrangement to show Mr. Lalley’s good 
faith, or otherwise all of our claims would be jeopardized. 
So I wrote Mr. Lalley on April 15,1937, to consent to bring 
ail of these things together and make an installment basis 
for payment, and I continued to pay through 1937. 

Q. Well, now, did you receive from the authorities 
permission to pay it in installments? A. Yes, sir. 

Q. And that you, in turn, paid them for him? A. They 
were forwarded to Mr. Lalley and Mr. Lalley would send 
them in to me. # * * A. You have my sheet there of travel¬ 
ing, and so on. Then in 1937, Mr. Lalley had to arrange 
for a compromise of his indebtedness to Detroit banks, on 
which he was obligated for any one of a number of 
R. 70—(Escoett)—reasons—endorsor for borrowings, and 
so on, and don’t exactly know the amount—and to secure 
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these borrowings, Mr. Lalley had certain complicated se¬ 
curity transactions, involving collateral to secure some 
of these transactions out there, and they were the subject 
of tax deductions in 1937, and there was a host of letters, 
legal papers, and so on, that had to be checked, because 
they involved the forgiveness of indebtedness, because the 
receiver of this bank took less than what Mr. Lalley was 
obligated for. 

Q. How was that matter presented to you by Mr. Lalley? 
A. He sent all of the papers down to me. 

Q. What did those papers consist off A. They con¬ 
sisted of all of these documents for the year 1937. 

Q. Well, now, for instance, this first paper is a paper 
with a court caption and the card of the Liquidator of the 
First National Bank of Detroit. Did he send that paper 

to vou? A. He did. 

•> 

(^). Then there are certificates of settlement? A. Yes, 
sir. 

Q. And an order in the Circuit Court of the County of 
Oakland, State of Michigan. Are all of these papers in¬ 
volving that forgiveness of indebtedness by the Detroit 
bank? A. They involve the forgiveness of the indebted¬ 
ness and 

li. 71—(Escoett)—the release of collateral and the release 
of Mr. Lalley in the realty transactions. 

Q. Did you examine all of these papers? A. I did. 

Q. What action did you take on behalf of Mr. Lalley? 
I see also a covenant not to sue; was that sent to you? A. 
Yes, sir, it was. 

Q. And also the order of the Court, the final decree? A. 
All of those papers were sent to me. 

Q. What did you do in connection with this matter, 
when you received these papers from Mr. Lalley? A. 
They had to be studied, and Mr. Lallev had a transaction— 
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two particular securities transactions, totalling $10,000, 
represented by 100 shares of Frederick Sterns & Company 
for $3,200 and 1000 shares of Clayton & Lambert Manufac¬ 
turing Company for $7,799, which the bank did not want, 
which was worthless. So Mr. Lalley took those as a deduc¬ 
tion on his income tax return as if they were—at the 
original cost at the time he turned them in. 

Q. That is what Mr. Lalley did? A. Yes, sir. 

Q. What did you do in connection with that return; 
did you advise with him, or did he consult with you 
before he made that return? A. Mr. Lalley consulted me 
before he made this return 
R. 72—(Escoett)—out. 

Q. And you advised him to take these deductions as 
he did? A. That is right. 

Q. What else did you do in connection with this liquida¬ 
tion, this bank liquidation, and the forgiveness of this 
indebtedness against Mr. Lalley ? A. Well, I checked with 
the rules that were then made at the time, and while Mr. 
Lalley didn’t receive—or wasn’t in better condition after 
the compromise was effected, he didn't have to pay any 
tax on those particular forgivenesses. 

Q. Was it necessary for you to go to Detroit on that mat¬ 
ter? A. I went to Detroit on that matter to get the mat¬ 
ter transferred. 

Q. Did you have telegrams and telephone conversations? 
A. I had telephone conversations. I went over to see 
the people in the Bureau, who were familiar with what the 
Receiver was doing with all of the other local people 
there, so I could handle the Lalley transaction effectively 
in New York, and it was examined here. 

Q. Did you do anything else in connection with that 
transaction? A. Not at the time. 
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Q. Now, then, pass on to any other Federal matter you 
R. 73—(Escoett)—had in that year, in 1937. A. I think 
that is essentially all for 1937. 

Q. What State matters did you have in 1937 ? A. Mr. 
Lalley got an assessment for 1934, totalling $297.99 for 
had debts that were disallowed, and worthless stock of the 
Oxford Corporation, and special assessments of the Ox¬ 
ford Corporation, principally because they were not trans¬ 
actions handled—that didn’t affect the State of New r York, 
hut I did get an allowance for him of his entertainment and 
1 raveling expenses, amounting to $500. * * * 

R. 74—(Escoett)—A. Certain memoranda and official no¬ 
tices from the Treasury Department for these particular 
years, official notice of computation of refund made to Mr. 

I .alley, and also the amount that he "was to get, telling me 
that the Collector has the money, and also “Please find 
<.heck for $3,974.05,” on December 3, 1938. 

Q. Who got that check? A. Mr. Lalley got it directly. 

II was sent through the Detroit office to Mr. Lalley, and it 
didn’t come through the New York office, as it was orig¬ 
inally planned. That was how I didn’t know about it at 
the time. # * • 

K. 75—(Escoett)—A. There were traveling and corres¬ 
pondence with the Agents in Detroit, who handled the orig¬ 
inal transactions, and getting certified copies for New York, 
etc.,—I mean for the New York Internal Revenue Agents, 
so it wouldn’t take as long—they would get it officially, 
eventually, but I wanted to hasten it, because of Mr. Lal- 

lev’s situation. That is all for the Federal for that vear. 
• * 

Now, the State of New York for the 1937 year: On Octo¬ 
ber 7, of 1938, Mr. Lalley sent me a letter on October 10 
to follow up this whole thing, or this whole transaction in¬ 
volving the previously mentioned Clayton & Lambert 
Losses of 1000 shares, and the $3,200 loss on Frederick 
Sterns, to give them full particulars, etc.; and also the 
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$6,600 loss that Mr. Lalley took in his own company in the 
1937 return to the State of New York. * • # 

R. 76—(Escoett)—A. Incidentally, Mr. Lalley prepared 
all of the original tax returns, himself. * * * On March 
11, 1938, the State of New York wrote an inquiry letter, 
cancelling assessment No. 765,894, I think it is, March 11, 
1938: 

“Reference is made to the above assessment, in con¬ 
nection with which you furnished information in sup¬ 
port of the deduction claim for expense which was 
disallowed under the above reference number, because 
of the fact that the taxpayer failed to supply the in¬ 
formation. The information is accepted and the above 
assessment is cancelled.” 

That is the official confirmation of that, and the $500 of 
traveling expenses that I told you about. * * * Then that 
year of 1938, after we found out we were on the right track 
with our claims for refund, Mr. Lalley was so anxious to 
lay his hands on this money, to pay me back, etc., and to 
give himself something, that we held various conferences 
with Mr. Lalley and various officials at the Customs House, 
to try to expedite the receipt of this money. 

Well, Mr. Lalley and I just didn’t get too far on expedit¬ 
ing, so Mr. Lalley took himself to Washington one day, 
and the Commissioner hastened the thing and sent him the 

R. 77—(Escoett)—money, and he never told me about it. 
# # # 

R. 79—(Escoett)—A. For the year 1939, the only Federal 
or government matter then pending was Mr. Lalley’s tax 
return for 1937. The Federal examiner was I. M. Crum. 
There was a deficiency found then of $82, which was the 
result of more negotiation. 

Q. Who conducted those negotiations? A. I conducted 
the negotiations for Mr. Lalley. 
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Q. With the Federal tax people? A. That is right. 
# * * 

R. 80—(Escoett)—A. The government questioned the de¬ 
duction of $16,969.25 on the 1937 return, in 1939, and I got 
most of it allowed. 

Q. The government claimed it wasn’t a proper deduc¬ 
tion? A. That is right. 

Q. Xow, then, if the deduction had been allowed— 

The Court: Q. Had not been allowed? 

Mr. Halper: A. Had not been allowed— 

The Court: In toto — 

Mr. Halper: Q. What would then have been the tax? 

The Court: Q. What would have been the government’s 
claim? 

Mr. Halper: Q. The government’s claim for over-as¬ 
sessment or under-assessment? 

The Court: A. Under-assessment. 

The Witness: May I tell you what the problems were? 

R. 81—(Escoett)—By that time, I will be thinking of the 
table to compute the tax. 

The Court: Proceed. 

The Witness: A. This was the problem: Mr. Lallev 
deducted $16,969.25, composed of drafts paid to the re¬ 
ceivers totalling—no, Mr. Lallev paid Murray Ashbo, Re¬ 
ceiver, and R. E. Strong, Receiver, a total of $6,119.06. Of 
this amount, he deducted $6,050, leaving only as an unpaid 
balance $69.06, which represented interest. There was also 
delivered by the same receivers 100 shares of Frederick 
Sterns & Company,—100 shares of Frederick Sterns & 
Company, and 1000 shares of Clayton & Lambert stock, 
which cost $7,000. * * # On the tax return for 1937, Mr. 
Lallev deducted $16,969.25, which is composed of 
R. 82—(Escoett)—these various assessments, particularly 
as a director of the Detroit bank, for $6,050; the abandon¬ 
ment of assets, $3,200 for 100 shares of Frederick Sterns 
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& Company stock, and 1000 sliares of Clayton & Lambert 

stock, totalling $7,719.25, which makes a total of $16,969.25. 
* # 

R. 84—(Escoett)—On the return filed by Mr. Lalley for the 
year 1939, Mr. Lalley did not disclose in his return for this 
year the amount of the compromise settlement with his— 
on his Detroit loss with the receivers of the bank in Detroit, 
and most of our time was spent, in 1939, trying to deter¬ 
mine just how much this was, because this had to be—this 
problem had to be called to the examiner’s attention, who 
probably wrote a comment about it, but it is not included 
in the report. I mean, as far as we were concerned at the 
time, we determined that Mr. Lallev was not anv richer 
after his compromise than before. The loss was com¬ 
promised and he might not have included this, the result 
of his compromise, in his income tax return as a forgive¬ 
ness of indebtedness. And so I called this to the attention 
of the supervisor in a wire from Wilmington, where I was 
that particular day, and told him to check with Mr. Lalley 
on it, and we got the 

R. S5—(Escoett)—papers and cancelled checks, etc., but 
no adjustment was ever put through by the Federal gov¬ 
ernment. • • • 

Q. Now, in connection with this matter, which concerned 
the claim made by Mr. Lalley in respect of his transactions 
with the Receivers of the Detroit bank, you did perform 
some service? A. We did a whole lot of work. 

Q. Now, then, can you answer this question: As a re¬ 
sult of the service you rendered, the transactions you had 
with the Collector and the Supervisor, and so on, what was 
the net result of your efforts to Mr. Lalley? A. Well, 
specifically, we did not include the amount of the com¬ 
promise, because the Examiner did not know whether that 
was income at the time or not; but the information we gave 
him was not reported, and so we take it that they just 
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lapsed—that was just one of those things that never re¬ 
sulted in an assessment. 

Q. Nothing was done? A. And also the fact that the 
values Mr. Lalley used on his tax return were wrong, as 
far as the deduction was concerned, but the exemption and 
everything that Mr. Lalley 

R. 86—(Escoett)—took on his return—Mr. Lalley had a 
net loss after taking all of these items off, so that $5,000 
was disallowed, which only resulted in $82 assessment. 

m * * 

R. 84-5—(Escoett)—We determined that Mr. Lalley was 
not any richer after his compromise than before. The loss 
was compromised and he might not have included this, the 
result of his compromise, in his income tax return as a for¬ 
giveness of indebtedness. 

And so I called this to the attention of the supervisor in 
a wire from Wilmington, where I was that particular day, 
and told him to check with Mr. Lalley on it, and we got the 
papers and cancelled checks, etc., but no adjustment was 
ever put through by the Federal government. 

Mr. McAtee: Speak a little louder, please, Mr. Escoett. 

By Mr. Halper: Keep your voice up. A. Yes, sir. 

Q. What was the net result of your efforts to Mr. Lal¬ 
ley? A. Well, specifically, we did not include the amount 
of the compromise, because the Examiner did not know 
whether that was income at the time, or not; but the infor¬ 
mation we gave him was not reported, and so we take it 
that they just lapsed—that was just one of those things that 
never resulted in an assessment. 

Q. Nothing was done? A. And also the fact that the 
values Mr. Lalley used on his tax return were wrong, so far 
as the deduction was concerned, but the exemption and 
everything that Mr. Lalley took on his return—Mr. Lalley 
had a net loss after taking all of these items off, so that 
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$5,0cH3 was disallowed, which only resulted in $82 assess¬ 
ment. 

Q. That is the net result? A. That is right, for the 
year 1937. 

Q. Does that complete that transaction ? A. That com¬ 
pletes that transaction. 

♦ * • • • 

Exhibits showing $82 assessment are: 

Deft. Ex. X-3 R-510—Summary of Agent examination Re¬ 
port for 1937: 

Net Income per original return.($2,602.62) 

Adjustment by additions: 

Disallow Interest deduc¬ 


tion . $ 166.02 

Disallow on Receiver mat¬ 
ters 

Cost of stocks.$10,919.25 

Market. 5,062.50 5,856.75 6,022.77 


Adjustment by deductions 
Adjustment as net loss 

on.$ 

Allow on Lalley realty.. 


$3,420.15 

,856.75 — 2,342.70 
1,980.00 


Limited to $2,000 4,322.70 

Claimed 1,980 


Allow $ 20 20.00 

Adjusted net income.$3,400.15 

Total tax.$ 82.41 
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(Excerpt Deft. Ex. X-2, It.-508) Dated Feby. 23,1939. 

*‘Consent is given to the assessment and collection of 
the following deficiencies in tax: taxable year ended 

12-31-37—income tax in the sum of $82.41.” 

• # * • * 

R. 86—(Escoett)—Mr. Lallev took off on his 1937 tax re¬ 
turn, as called to your attention in the 1938 matters, $6,600 
loss for Lallev Realty Company stock, which he said had 
no value, that was worthless. Now in 1939, Mr. Lallev was 
president of the Donander Company, and Mr. Lallev got 
back from his company this letter: 

“You are advised that we received from you, on ac¬ 
count of the payment of $5,900,125 shares of the Lalley 
Realty Company stock, par value $100 per share.” 

This letter is dated February 16,1939. Mr. Lalley took off 
$6,600 as worthless on his 1937 return,—completely aband¬ 
oned as worthless. In 1939, he takes $5,900 for the same 

worthless stock, in the company that he is the president of. 

• * • • • 

R. 88-89—(Escoett)—Now, this Agent, in 1939, could not 
get from us, or from Mr. Lalley, the details regarding— 
this data that was necessary from Detroit, and we had to 
go out there and get this information. The files in her 
office gave nothing in regard to this company. This is the 
Frederick Sterns Company and Clayton & Lambert Com¬ 
pany. She does not think it necessary for her to get the 
data from Detroit, as the burden of proving its worthless¬ 
ness falls on the taxpayer and not her. We got the data 
out to substantiate the deduction. * * * New York State, 
1939, was waiting the acknowledgment from me, wherein 
reference is made to the letter of October 7, 1938, with 
reference to the 1937 return. The State said that they 
would await the conclusion of the Federal Examiner’s find¬ 
ings for 1939. So because the allowance for these other 
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items were sustained as worthless stocks based upon Mr. 
Lalley’s original cost or market values that he used as the 
cost on his return, the State allowed the same item; in 
their finding they accept the Federal Governments re¬ 
turn. * * * 

• • # # * 

R. 90—(Escoett)—Then, for 1939, Mr. Lallev forgot to pay 
his installments totalling $395.98, and the State rendered a 
penalty of almost 100 percent, because Mr. Lallev neglected 
to pay the amount on time. Because of his delinquencies, 
that brought the amount up to $748.76. 

Q. What did you do with respect to that? A. I got 
that adjusted back to the original amount, $385.18, and I 
started paying it. That is, on the amount that Mr. Lalley 
declared, himself, that year. 

R. 91—(Escoett)—A. On November 16 of 1939, Mr. Lalley 
got another notice that they were going to take judgment 
against him in 10 days for another $167.39, for an income 
tax assessment of the year 1937. On July 24, 1939, Mr. 
Lalley forwarded me that for payment. * • * 

R. 92—(Escoett)—A. Now, in 1940, about July 31, I was 
visited by Special Agent Calvin of the Collector’s office at 
110 East 45th Street, on Mr. Lalley’s behest, for the as¬ 
sessment for 1934, for 1937, and for 1938, totalling $1,- 
313.87. 

R. 93—(Escoett)—Mr. Calvin informed me at the time that 
he was not willing to wait several days, unless he hears 
from somebody regarding this matter, he is going to at¬ 
tempt to enforce collection from Mr. Lalley. # * • On Au¬ 
gust 5,1940,1 saw Mr. Calvin, and after talking to him I re¬ 
ported to Mr. Lalley and said the best arrangement I could 
make for Mr. Lalley was to pay $150 per month, which 
meant 9 payments. * * * I made the arrangement, • # • 
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(Plff. Ex. 6) (R. 369): 

“Dear Mr. Escoett: 6/17/41 

Sorry for delay. Enclosed please find notes and 
statements as of 12/31/38. We only made up one 
state’t a year and due to Tolley leaving & condition of 
company 1 considered it unnecessary to make up one 
for 12/31/39 especially since there had been no activity 
and only taxes and interest due me would have oc¬ 
curred. My last notes due me I believe were never 
made up for same reason. Hope this will suffice. 
Thanks. Working very hard, visited three ship yards 
to-day. 

Cordially 

WM. H. LALLEY.” 


(Plff. Ex. 7) (R. 371): 

“Mr. William H. Lalley June 4, 1941 

c/o Hotel Lafayette 
Washington, D. C. 

Dear Mr. Lalley: Re: Lalley Realty Corp. 

Kindly send me at once balance sheet June 30, 1939, 
also notes or photostatic copies of notes, the value of 
which totals more than $28,000, which you listed on 
balance sheet as owing to you and which you listed 
as bad on your tax returns. New York State told me 
yesterday this must be supplied promptly. 

Very truly yours,” 

Je/js 

R. 99—(Escoett)—At that point, was there any question 
about this assessment; was it proper, or not? A. The 
$153.77? Yes, sir; they disallowed the bank assessment of 
$5,856.75, as per the Federal report. 

Q. Did you do anything with respect to that disallow¬ 
ance? A. No; Mr. Lalley said it was too small to bother 
about. 


• * 
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(Confirmed by 

(Excerpt Deft. Ex. HH, R. 498—Dated July 24, 1939: 
“Based on information submitted by your representa¬ 
tive and adjustments made in your return for 1937 by 
the federal government, an assessment is made as fol¬ 
lows: * * * Total tax due $153.57.” 

• * • • * 

R. 102-3—(Escoott)—Mr. Lalley deducted on that income 
tax return—you will observe that in his income there he has 
as items of income: $12,747.04 from salaries, $750 for ser¬ 
vices to F. E. Lalley, Inc., Bridgeport, and insurance pay¬ 
ment of $1,618.83, making a gross income of $15,115.83. 
The onlv deduction Mr. Lallev had against that was the 
Essex Golf Club bonds, $1,420.00; a loss on vacant realty in 
Windsor, Ontario, $3,750.00; and $33,750.00 loss on the 

Lalley Realty Company stock, a total of $38,920. 

# * # • 


R. 102—(Escoett)—He (Lalley) got a letter saying the re¬ 
turn was accepted as filed, meaning there was no adjust¬ 
ment in the tax, but I would like to relate that to you. (Con¬ 
firmed by Exhibits): 

(Deft. Ex. II, R. 499) (Excerpt from Treasury letter of 
' May 29, 1941): 

“Year covered 1939. Upon examination of your fed¬ 
eral tax return for the year indicated above, the con¬ 
clusion has been reached that it should be accepted as 
correct.” 

(Deft. Ex. JJ, R. 500) (Excerpt from Escoett letter of May 
28,1941): 

* they (The State office audit division) have con¬ 
cluded that the losses taken of $38,920 * # # be permit¬ 
ted to stand * * * as a 1939 deduction.” 


* 




* 


R. 113—(Escoett)—A. On February 25, 1941, New York 
State sent Mr. Lallev a letter, inquiring about a deduction 
of a loss of $7,500 on three vacant lots in his personal 
name in Windsor, Ontario, Canada, taken over for non¬ 
payment of back taxes. * * * 

R. 114—(Escoett)—A. Then I went to see them about it, 
and while there, on June 7, 1941, the State wrote me in con¬ 
nection with this matter: 

“It is desired to confirm the informal conference 
held with you in the above matter at the Albany office of 
the Bureau on June 3,1941. 

“In addition to the information requested by the ex¬ 
amining auditor in the form of the balance sheet of the 
corporation, the Lallev Realty Corporation, Detroit, 
Michigan, and evidences of the advances by Mr. Lalley 
to the corporation in the amount of $28,262.80, it will be 
necessarv to show the amount of accrued taxes out- 
standing against the corporation on its property in 
Windsor, Canada, at the time of the abandonment of 
the property through the medium of a tax sale in 1939 .’’ 

Again, Mr. Lalley, for that particular year, on his 
R. 115—(Escoett)—New York State return, had only sal¬ 
ary income items for 1939. Mr. Escoett, did you have the 
same problem with the State of New York as you did with 
the Federal government? Yes, sir; except that the State 
of New York does not permit you to deduct losses on in¬ 
vestments, unless they are offset by gains against your in¬ 
come from dividends or salary. So, therefore, Mr. Lalley 
took credit as a capital loss on his return, as he filed it, but 
with nothing to offset it. * # * It was allowed through my 
efforts, but not on the basis of the item he reported; it 
was deducted on the basis of an ordinary deduction in the 
form of debts that he had against this company. 
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Plff. Ex. 15 (K. 379): 

May 28, 1941 

Mr. William II. Lalley 
Hotel Willard 
Washington, D. C. 

Dear Mr. Lalley: 

In accord with our conversation Saturday evening 
at your apartment in New York. I had a hearing this 
day with Mr. Vising and Mrs. O’Leary, Head of the 
Office Audit Division and they have concluded that 
the losses taken of $38,920 from real estate be per¬ 
mitted to stand against your salary income of $15,115.87 
as a 1939 deduction. 

Very truly yours, 

JE/jk 

P. S. I did not receive your contract of purchase of 
the realty which you said you would deliver to 
me. 
spec. del. 

2/4/42 copy of above sent to Mr. Lalley at Hotel 
Lafayette, Washington, D. C. per his request over tele¬ 
phone today. 

R. 118—(Escoett)—A. For 1942, my work consisted prin¬ 
cipally of tying up the loose ends for Mr. Lalley, who had 
gone to Washington. He wanted to get an accounting of the 
services and bills outstanding to the State of New York 
and the Federal government, etc., and I got him a tran¬ 
script from my record, and 

R. 119—(Escoett)—also had them—the State of New York 
and the Federal government Warrant Officer records, tal¬ 
lied my figures with theirs, and turned the record over to 
Mr. Lalley. There was no tax situation that I undertook in 
1942 for Mr. Lalley; I mean no tax problems. * * * 
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Q. Now, Mr. Escoett, have you, since yesterday, been 
able to compile a statement, showing in dollars and cents, 
the amount of money that was saved to Mr. Lalley in taxes 
— A. I have. 

Q. —as the result of your efforts? A. I have done that. 

Q. Now, take the Federal. First of all, I will ask you to 
state what these papers are? Just a minute. First, let us 
take this statement. Now, is this a summary of the savings 
in federal taxes s A. That is a summary of the savings and 
refunds and interest received by Mr. Lalley from 1936 to the 
close of my fiscal year 1942. And what is the total amount 
shown by that statement? $26,825.54, running from 1932 
return through 1940. 

R. 120—(Escoett)—Q. Now, these figures on this sheet 
show, by years, from 1936 up to 1942,— A. The figures as 
filed—the returns as filed after the correct assessments and 
closings, and the net refund or saving in interest for every 
year. 

Q. Then you carried that forward and recap it? A. 
That is right. 

Q. And it ends with this amount? A. That is right. 



(Plff’s. Ex. 16)—(R. 389-90): 
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Recap. 

1941 Total 

1942 Saved or 

A.F. A.C. Refunded 


Refund or Saving 4900.11 

“ Interest 544.35 

As Filed 1934 3324.87 

Additional Ass *t 1934 406.42 

3731.29 

As Corrected 3629.37 

Saving (Allowance deduction) 101.92 

(N.Y. Tax as Expense) —— 

(Lalley Allowed Traveling 

Expenses $500.) 1935 410.59 410.59 

1936 

As Filed 1937 

(Forgiveness of 73,000 By 
Bank not included as In¬ 
come) 

Would have resulted in Tax 


(2602.62) 82.41 

Saving 20158.07 

O.K. O.K. 


FEDERAL INCOME TAX COMPUTATION OF SAVINGS 

RE: WILLIAM H. LALLEY 


As Filed 
Additional Ass’t 


1936 

1937 

A.F. A.C. 

1932 6408.47 
1932 3386.31 4894.67 


1937 1938 

1938 1939 
A.F. A.C. A.F.A.C. 


1939 • 

1940 

A.F. A.C. 


1940 

1941 

A.F. A.C. 


As Filed 1938 No Income 

As Filed 1939 

Lalley Deducted $75,000 as 
loss on Stock—Lalley Real¬ 
ty Stock—Financial 
Statement shows no value 
Dec. 31,1938—Federal dis¬ 
allowed indebtedness of 

equivalent amount 1 Saving 1121.10 26,825.54 

NOTE—(A.F.—As Filed) (A.C.—As Closed) 
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R. 121—(Escoett) 

A. This is a summary of the New York State returns as 
filed, amended by Mr. Lalley, corrected and adjusted with 
the net savings of refunds— 

Q. Of how much ? A. Credits, abatements, etc., totalling 
$7,798.40 from Mr. Lalley J s returns from 1932 through my 
fiscal year 1941, ending in the spring of 1942. 

Q. And these papers— A. Are the New York State 
memoranda supporting those postings. 


(Plff. Ex. 17) (R. 388, 391): 

-KEW YORK STATE INCOME TAX COMPUTATION OF SAVINGS 
RE: WILLIAM II. LALLEY 


1936 

1937 

A KV A.C. 


1937 

1938 

A.F. A.C. 


1938 

1939 

A.F. A.C. 


1939 

1949 

A.F. A.C. 


As Filed ) Bailed 

As Amended)Non-resident 
Returns 
1932 

As Filed 1935 


Obtained 
savings by 
Claiming Res. 
to take losses 

222.33 207.33 


1940 

1941 

A.F. A.C. 


As Filed 1937 

Lalley Realty Stock 
As adjusted 1937 

(Re forgiveness $73,000) 

As Filed 1938 

As Corrected 1938 

As Adjusted 1938 

As Filed 1939 

As Corrected 1939 

As Closed 1939 

Saving 1939 


No Tax 

7001.88 153.57 
Saving 6858.31 

359.98 

763.15 

385.18 


209.85 

539.91 


1941 

1942 

A.F. A.C. 


Total 
Saved or 
Refunded 


4 ^ 


7,798.40 
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R. 126—Federal powers of attorney put in evidence: 

The Powers of Attorney before federal offices for 1932 and 
1934, are identical except as to years covered and execution 
dates respectively of June 18 and 19, 1936, and hence only 
the 1934 power is fully exhibited as follows: (Signature and 
jurat omitted.) 

Deft. Ex. A, R. 412: 

“Commissioner of Internal Revenue, and/or Internal 
Revenue Agent in Charge, and/or Collector of Internal 
Revenue. 

POWER OF ATTORNEY 

KNOW ALL MEN BY THESE PRESENTS, that 
I, William H. Lalley, of the City, County and State of 
New York, do hereby make, constitute and appoint 
JAY ESCOETT, his agents and attorneys, my true and 
lawful attorney to appear for me and represent me be¬ 
fore the Treasury Department in connection with any 
matter involving Federal taxes for the year 1934 and 
the unpaid balance pertaining thereto, in which I am a 
party, giving my said attorney full power to do every¬ 
thing whatsoever requisite and necessary to be done 
in the premises with full power of substitution and revo¬ 
cation, at any time subsequent to the date hereof and 
prior to the revocation hereof. Said agent is author¬ 
ized to sign consents, agreements, and/or protests in 
my behalf. 

All powers of attorney for this purpose heretofore 
filed or executed by me are hereby revoked. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and seal this 19th day of June, 1936. ,, 


R. 129—(Escoett)—By the Court: Q. Was all that done 
before the matter came into your hands ? A. Yes, sir; Mr. 
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Lalley took off a real estate loss as a nominal tax deduction 
in full, and the government computed it and allowed only 
12V*> percent of the loss, and that increased the tax in that 

particular account by $3,400. 

• # • • • 

R. 130—(Escoctt)—Q. Then in 1932, what was the prob¬ 
lem? A. The problem in 1932 was that Mr. Lalley took off 
the loss in 1934 in the Oxford Corporation, which was a sepa¬ 
rate real estate transaction, and that pertained to the year 
1932, when Mr. Lalley’s associates took off their losses in 
that year. 

# * • • # 

R. 131—(Escoett)—By the Court: Q. What did you do? 
A. Your Honor, I put in a claim for refund as if the $2,500 
was paid. And T told the Collector, when we filed the claim, 
that “By the time the government gets around to check it, 
we will have paid the taxes ”, because it is an irregular 
routine to put in a claim for refund before all of the taxes 
are paid. 

• • • * • 

R. 139-140—(Escoett)—Excerpt, Deft. Ex. C-2, R. 417. 
Commissioner letter of June 26, 1936, to Escoett: 

“Mr. Lalley has paid only $1,254.90 on the deficiency 
for the year 1932, leaving an outstanding balance of 
tax and interest of $2,509.57. * * • His (the taxpayer) 
only alternative is to pay the tax and file a claim for 
refund/’ 

# • • • * 

(R. 147-8—(Escoett)—Q. On April 15, 1937, you wrote Mr. 
Lalley: “I suggest that we file a claim for refund for the 
amount overpaid for 1932, in which year it should be allow¬ 
able. After the claim is approved by the Bureau, it will 
result in a refund of $424, and avoid further payment of 


$1,631.57, not counting interest still to be paid by you.” A. 
All right. 

• * • # # 

R. 151—(Escoett)—Q. ‘‘Your claim for $424.15 was filed 
with the Bureau on March ,13, 1937.” A. Yes, sir. 

Q. “And your claim for $5,272.71 was filed with the 
Collector of Internal Revenue for the Third New York Dis¬ 
trict on May 27, 1938”; which conforms to your receipt? 
A. Yes. 

• # # * # 

R. 164-5—(Escoett)—Q. Did you ever send him a statement, 
or ask him to pay it? A. That wasn’t necessary. He said 
“As soon as the refund comes through, you will get it 
back”, and he acknowledged that at a later date in a letter. 

By the Court: Q. I would like to see the letter; it is 
important. A. Yes, sir. 

R. 166—Said Lallev letters to Escoett here offered as Plff. 
Ex. 20, R. 380 and Plff. Ex. 18, R. 384, are as follows, (with 
the Escoett interval letter of May 1, 1942 (Deft. Ex. L, R. 
426) and Lallev interval letter of May 4,1942 (Plff. Ex. 22, 
R. 383), inserted between them for purposes of continuity): 

(Plff. Ex. 20, R. 380): (Lallev to Escoett) April 23,1942: 

“First of all I want to apologize for the very con¬ 
siderable delay in answering your letter of December 22, 
1941, which was due primarily to the fact that I have 
been completely swamped with important work on my 
present defense assignment, which has resulted in my 
completely neglecting my personal affairs. In addition, 
your above referred to letter, together with your sub¬ 
sequent wires, have left me at a complete loss to un¬ 
derstand any of them, and in fact that applies to a very 
large degree to your entire handling of my tax affairs 
since about 1935 when you undertook to adjust a simple 
tax matter for me from a standpoint as to whether or 
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not a certain loss belonged to either the year 1932 or 
1934. Your talks and the occasional letters have con¬ 
stantly kept me, from a standpoint of knowing what was 
going on and what was due me, in a continual confu¬ 
sion. 

“The facts as you advise me (invariably verbally) 
were as follows: 

“ (a) I had total credits due me from both Federal 
and New York State tax departments of approximately 
$11,000, with adjustments through to the close of the 
year 1934. 

“(b) Subsequent years returns which you handled 
for me resulted in either credits or debits usually of a 
minor nature compared to the total, whicli may be re¬ 
flected in your letter of December 22, 1941, although I 
have yet to receive from you, despite frequent requests, 
a written statement of my affairs from the very begin¬ 
ning, which statement I now request that you send me 
without further delay, so that I may know just where 
I stand. 

“(c) I do recall and again acknowledge receipt of 
$1700 received some years ago in cash from you which 
at the time you stated was an account of an advance on 
the above approximate total of $11,000, and which you 
will*recall I was hesitant to accept in cash, since it was 
most unusual. 

“(d) For years as you will know you have been 
promising me a settlement would be forthcoming with 
both the Federal and State authorities, and periodically 
you would for periods ranging from thirty to ninety 
days promise to bring me daily settlement checks, all 
of which never realized. 

“(e) Further for the record, as you well know, for 
years past you have assured me you would take care 
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of the unpaid taxes through an arrangement witn the 
tax authorities to apply what I owed them as a credit 
on the considerable increased amount they owned me, 
and this spreading over so many past years. 

“(f) I cannot understand your letter even now of 
December 22, 1941, having reference to your statement 
that the Federal and New York State agents had been 
good to me during the years 1941, and I presume what 
you had in mind was bookkeeping adjustments in con¬ 
nection with losses which I had incurred and so en¬ 
tered on my returns, and which I was entitled to. As 
you know, I have always insisted of you that I simply 
wanted only what was due me in any tax matters and 
under no circumstances did I want to evade, and al¬ 
ways was and still am opposed to anything evasive or 
even sharp. Upon this you know my whole life has 
been based, both tax and businesswise. 

“(g) On March 1, 1942 I requested of you a com¬ 
plete statement of my tax situation since you have been 
handling it having reference to both Federal and State, 
and this was induced primarily by a request from the 
Federal Government that I render them a statement 
of assets and liabilities, and in addition to that I now 
insist that I am entitled to this statement, which letter 
you have failed to answer. 

“ (h) Therefore, will you kindly advise me prompt¬ 
ly with an itemized statement detailing all transactions 
of my account with both Federal and State tax au¬ 
thorities, stating what they have paid you and dates of 
payment, what you have paid them, what amounts have 
been due me on account of refunds, and at the same 
time let me know what you feel your services are worth 
for your work, as this is a subject we have never dis¬ 
cussed. 
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“(i) I must insist, so that I may know where I 
stand, upon a clear statement as per the above without 
delay, and this request is not intended to ‘sell you 
down the river’, as per a long telegram which you sent 
me once in connection with the Donander Company 
matter, which, by the way, is the only reason I have in¬ 
sisted upon remaining as president of the Donander 
Company. 

“(j) Insofar as you must doubtless have a concise 
record of my status with the tax authorities, I think 
it only fair to expect a statement from you as requested 
not later than May 1st, giving me in a very simple man¬ 
ner the necessary figures to let me know just where I 
stand, and at the same time we should arrive at a mu¬ 
tually satisfactory basis of fee for you in connection 
with vour activities on my behalf.” 

(Deft. Ex. L, R. 426:—(Escoett to Lallev)—May 1,1942: 
“Supplementing my letters.and telegraph requests 
and in accord with the request in your letter of April 
23rd, I am sending you herewith a resume of my dis¬ 
bursements, together with transcripts of your accounts 
with the Collectors of Internal Revenue and the New 
York State Tax Commission, also my charges for ser¬ 
vices rendered and disbursements in connection there¬ 
with, from May 1, 1936 to date: 

Advances made and acknowledged.$1,700.00 

Payments to State Tax Commission (see cur¬ 
rent account) . 150.00 

Payments to Collector of Internal Revenue 
3rd District, N. Y. (see current account).. 336.15 
(Collector’s receipts available in this of¬ 
fice.) 

Payment to Collector of Internal Revenue, 2nd 
District, N. Y. • • • 


300.00 
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For services rendered for the following years: 


May 1, 1936 to April 30,1937. 1,000.00 

May 1,1937 to April 30,1938. 1,000.00 

May 1,1938 to April 30,1939. 1,000.00 

May 1,1939 to April 30,1940. 1,000.00 

May 1,1940 to April 30,1941. 1,000.00 

May 1,1941 to April 30,1942. 1,000.00 


Disbursements in connection with the above, 
as adjusted, for office cost, traveling, tele¬ 
phone, telegraph, etc., inclusive of special 
services rendered in connection with claims 
for refund received bv vou to date. 1,500.00 


$9,986.15 

“Further amounts appearing to be due from the 
Federal Government may or may not be outlawed, de¬ 
pending on the interpretation given to various pay¬ 
ments made, as to whether or not they were made with¬ 
in the period of Statute of Limitations, as you had out¬ 
standing claims and assessments, and you did not di¬ 
rect now payments on account should be applied, for 
almost every year beginning with 1932 to 1940. 

“With regard to claims due from the State of New 
York, such claims to the same issues has in part been 
received by you prior to the examination of the re¬ 
turns, and, if not, you were given allowances as can¬ 
cellation of assessments and/or revisions in the audit 
of your returns for the years to and including 1939 
about which you have received confirmation. 

“An immediate payment of my advances with a 
definite arrangement for the payment for my services 
is requested by return mail.” 

(Plff. Ex. 23 R. 383) Lalley to Escoett—May 4,1942: 

“Referring to your letter of May 1, 1942, time pre¬ 
cludes answering in detail now, but request you advise 
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me by return mail if you have received any refunds or 
payments on my account from either New York State 
or Federal tax authorities and, if so, give details as 
to amounts, from whom received, and dates received. 

“The second page of your letter of May 1st most 
confusing and would like you to amplify on same. Im¬ 
mediately upon receipt of this information, will write 
you as soon as possible thereafter. 

“This will serve to acknowledge receipt of your 
wires of April 25 and May 4, 1942, as per enclosed 
copies.” 

Plff. Ex. 18, R. 384. (Lalley to Escoett)—May 6. 1942: 

“Further to your letter of the 1st inst. which still 
leaves me in same mental state of confusion as alwavs 
heretofore and does not answer my repeated requests 
for a frank statement of my tax affairs and I now in¬ 
sist that you furnish me not later than May 10th, 1942, 
a complete, comprehensive statement setting forth all 
transactions on my behalf with the Federal and New 
York State tax authorities. 

“As an auditor you fully know what I want and am 
entitled to, which I referred to in my letters of March 
1 and April 23, 1942, as well as werballv previously on 
different occasions. I want a full statement, simple 
and not confusingly prepared, setting forth what you, 
acting as my agent with necessary power of attorney, 
received from tax departments, received from me, et 
cetera, and what you paid on my account, giving in 
every instance dates. 

“Please therefore prepare two separate statements, 
one for Federal and one for New York State, setting 
forth debits and credits my account. Also, I insist 
upon a clear, concise statement as to what you advise 
is still due me from both the Federal and New York 
State tax departments. Your first paragraph on page 
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2 of your letter of May 1, 1942, is, as you must admit, 
vague, especially in the light of our many conversa¬ 
tions wherein you almost daily expected a settlement. 
Referring further to this paragraph, you do not men¬ 
tion any amounts due me from the New York State 
tax authorities and to this I request an immediate 
frank, concise answer, which may be included in your 
all-covering statement to be submitted to me of namely 
—Did you receive a final settlement from New York 
State tax authorities; if so, where and in what amount? 

“Referring further to the latter part of your first 
paragraph, page 2, I particularly do not understand 
the last three lines which I quote as follows: ‘as you 
had outstanding claims and assessments, and you did 
not direct how payments on account should be applied, 
for almost every year beginning with 1932 to 1940/ 
You state I did not direct how payments on account 
should be applied and if you have any reference to 
refunds which you obtained, I certainly never had an 
opportunity to tell you because I was always available 
and had you consulted me I could have told you very 
easilv what mv ideas would have been. 

“As for your attempted outrageous proposed ser¬ 
vice charges and disbursements, I will briefly tell you 
I won’t under any circumstances pay same, as the 
question of compensation must necessarily be mutually 
acceptable and it is not up to you to arbitrarily deter¬ 
mine same and, as for your disbursements, you know 
full well that there was no occasion for you to have 
such outlays and these too I regard as definitely out 
of the question. I repeatedly told you not to make 
any special trips for me but take up the few matters 
when you were going to Washington or Albany on 
other business. You well know I did not turn over 

mv returns for 1940 or 1941 to vou. 

• • 
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“Briefly, and to the point, the real problem I put 
up to you was, when I first met you, of transferring 
my Oxford Corporation, Detroit, loss from the year 
1934, when I thought it should be taken, into year 
1932, as Federal tax department had previously 
(without my knowledge) determined it to be valueless 
in year 1932 and which I was entitled to as my return 
for 1932 was still open due to some slight adjustment 
which has not been cleared up. 

“As to your charges, I wish to amplify further to 
my letter of April 23, 1942 to you, paragraph (h), 
wherein I stated charges were never discussed and 
by this I mean as to what your percentage would be 
on my refunds obtained for me on account of 1932 
return principally, for we did discuss that your charges 
would be so based. Mr. Walsh, who recommended 
you to me, had told me your normal charges were on 
about a twenty-five per cent basis on such recoveries, 
but in view of special considerable favors I had done 
for you, I definitely was led to believe from your many 
conversations with me that special consideration would 
be shown me. 

“Further, you informed me over and over again 
that the considerable refunds due me in approximate 
amounts of $11,000 were definitely assured and subse¬ 
quently, on dozens of occasions, you stated you had 
made the necessary arrangements whereby the minor 
amounts relativelv due the tax authorities would be 
applied by them against the large credits due me from 
them. 

“Reverting further to your amusing unacceptable 
charges and your arbitrary disbursement charges, I 
cannot help but tell you that one of your clients whom 
I introduced to you told me not long since of your at¬ 
tempting to charge him $36,000 but how you quickly 
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revised it to %th the amount, or $6,000. Now I ask 
you, which amount was right—$6,000 or $36,000? 
Since you accepted $6,000, I can only conclude it was 
most ample. 

“In your wire of April 25, 1942, you speak of grati¬ 
tude and, in view of all I have done for you, I felt I 
rated it, but for a long time past, feel I received just 
the contrary. 

“In view of foregoing and my previous letters’ con¬ 
tents, I hope you now appreciate my reasons for being 
so thoroughly discontented with your handling of my 
tax affairs, and accordingly I find it necessary to re¬ 
voke the powers of attorney which I gave you to act 
for me before the Federal and New York State tax au¬ 
thorities. Account of this action, I find it necessary 
to ask you to forward to me all papers and records 
having any bearing on my account. You have failed 
to answer many questions advanced in my letters; full 
answers I now insist upon. 

“We are, as I have told you, frightfully preoccupied 
on our war efforts and if I have failed to cover differ¬ 
ent matters, it may be ascribed to this. The attached 
notice speaks for itself and accordingly I must insist 
you address all letters to me at my residence and I also 
request you cease wiring and confine any correspond¬ 
ence to mail.” 

• * * * • 

R. 173—(Escoett)—By Mr. McAtee: Q. When was that 
you gave it to him; do you recall? A. There was a series 
of payments. 

R. 174—(Escoett)—Q. That on February 8, 1938, you 
wrote Mr. Lallev as follows: 

“Due to the fact that the Collector’s Office, Customs 
House, has decided that we should break down our 
claim by years, despite the approval of both agents’ 
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offices in Detroit and the Upper New York Division, 
who have handled and acquiesced to the deductions in 
their reports, which are included in the claim, I am 
herewith enclosing you $1,725 applicable to the year 
1932 from our funds, which can be adjusted when the 
years are arranged to their satisfaction. 

“Trusting this will temporarily satisfy you, I am, 
sincerely yours, 

JAY ESCOETT.” 

How do you reconcile your statement that you paid him in 
October, 1938, with this letter that you paid him in Febru¬ 
ary, 1938? A. What difference does that make? 

• • # • • 

R. 182—(Escoett)—It is stipulated by the parties that the 
claim for $5,272.71 was forwarded on May 3, 1938, and was 
returned, because a separate claim for each year was re¬ 
quired, and it was again filed for the year 1932 on May 27, 

1938, and on that date receipted for by the government. 

• • # • * 

R. 183-4—(Escoett)—Q. Now, when Mr. Lalley received 
the refund on this 1932 claim, were you advised that he was 
receiving it? A. I know it was coming, but when it came 
I did not know. 

Q. When it came, did he advise you that he had received 
the check? A. Not that I know of. 

Q. Did he write you, to refresh your recollection, to the 
effect that he had the check and he wanted your advice 
about cashing it? A. I don’t recall that, at all. 

Q. Look in your files and find the letter which he did 
write. 

Mr. Halper: We will admit the copy of it. 

* # # * • 

R. 186—(Escoett)—The Court: The evidence is that Mr. 
Lalley received the check, and he put it in his pocket and 
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said nothing about it, and you are trying to show he did say 
something about it? 

Mr. McAtee: Absolutely. The data and correspondence 
on that matter are in the possession of the plaintiff. I 
have seen that correspondence, and I want them to produce 
it here, or else I am going to ask Your Honor to continue 

this case on the ground of surprise, until we can find it. 

• * # • * 

R. 188—(Escoett)—The Witness: Mr. Halper, suppose 
we admit it, what difference is that going to make in the 
net result? 

Mr. McAtee: There are two or three memoranda there 
from day to day, and my recollection is there is also a tele¬ 
gram from Mr. Lalley to Mr. Escoett, concerning the receipt 
of this check, and telling him that he hesitated to cash it, 
without advising him. 

Mr. Halper: I will concede that that was done. Now, 
will this satisfy you? 

R. 189-190—(Escoett)—The Court: Wait a minute. You 
admit something. If it is not so, that nullifies your testi¬ 
mony yesterday. 

Mr. McAtee: I want to nullify his testimony; that is 
what I am trying to do. 

The Court: I know, but I have got to make the man 
understand what he is doing. 

Mr. McAtee: I agree with you. 

Mr. Halper: I am not going to admit something that 
is not a fact. I thought Mr. Escoett was saying he con¬ 
ceded it, because he remembered the letter. I never saw 
such a letter in his files. 

The Witness: I don’t think, Mr. Halper there is such 
a letter, so far as I know, and if I swore to my testimony 
—so far as I know I don’t recall receiving any such letter. 
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If Mr. McAtee says there is a letter in the files, I don’t 
know about that. 

Mr. Halper: Then I will stand on that testimony; and 
during the noon hour, I will search this file and see if I can 
find the letter. 

• * # • « 

R. 195-6—(Escoett)—By Mr. McAtee: A. Did you receive 
these notes from Mr. Lalley? A. I possibly did. 

Q. Did this not come from your files? A. Yes, sir. 

Q. Would you kindly read that? 

The Lalley notes read (Deft. Ex. E and F, R. 418, 419) 
as follows: 

Dear Mr. Escoett: 

The enclosed accompanied the check which I re¬ 
ceived either last Monday or Tuesday. I have not 
as yet acknowledged receipt but presume it is alright 
that I do so. Please phone me. 

Yours cordially, 

W. H. LALLEY. 

P. S. The next to the last paragraph on pg. 2,1 do 
not of course fully understand, as presume in there is 

the additional refund due me. 

• * • * * 

2nd note 12/9/38 

Dear Mr. Escoett: 

Since dropping you the other note the hotel phoned 
me that they had another registered letter from the 
Treasury Dept, which I have just received and am en¬ 
closing. It occurs to me that my acknowledgment of 
check should tie in with this enclosed letter. Of course 
you are familiar with entire matter and have all my 
papers, so I shall look to you for guidance as sug¬ 
gested letter. 


Cordially, 


W. H. LALLEY. 




R. 194—(Escoett)—Mr. Halper: Your Honor recalls the 
question of $450 advanced, and not claimed in the Bill of 
Particulars, which the witness said was repaid. Xow, Mr. 
McAtee and I have examined the records and we find that 
is a fact, except that $100 item that we simply have not 
a record of, and we have admitted we would concede $100; 
so that the result is we simply take $100 off of our bill of 
particulars. 

The Court: All right. 

« # # # # 

R. 199—(Escoett)—Excerpt, Deft. Ex. H, R. 422 (Certifi¬ 
cate of Overassessment upon 1932 tax.): 

Income Tax Interest 

Overassessment . $4,900.11 $378.06 

Barred by statute of limitations .. 2,078.19 63.01 

Overassessment allowable. $2,821.92 $315.05 

• # • # # 

R. 202—(Escoett)—The following is quoted in the oral 
testimony: Excerpt Deft. Ex. I, R. 424—(Dec. 3, 1928 
('oilector to Lallev): 

“Enclosed please find check 692,208 representing an 
overpayment of 1932 income tax including refundable 

and accrued interest in the amount of $3,974.05.’ ’ 

***** 

R. 203—(Escoett)—By Mr. McAtee: I will ask you if you 
take $3,136.97, shown on Exhibit H as the amount refunded, 
plus interest $273.99 shown thereon as part of the refund, 
and add interest of $544.35 and interest on that amount of 
$18.74, shown on Exhibit G—if the total is $3,974.05. If 
that accords with the letter of December 3, 1938 saying 

a check of $3974.05 is sent. A. Yes, sir. 

***** 

R. 209-212—(Escoett)—By the Court: Q. Is it your tes¬ 
timony that Mr. Lallev would file these accounts, and then 
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come to you after this came up afterwards, or sub¬ 
mit the report to you before he filed it? A. We never had 
any access to Mr. Lalley’s records. Mr. Lalley would 
forward his returns to the office for an arithmetical check 
of the return. He would file all of his returns, after having 
us do the typewriting. 

By Mr. Halper: Q. No, that isn’t the question of the 
Court. The question is whether these difficulties came up 
by Mr. Lalley filing his returns himself, and then hearing 
from the Bureau, or whether he would put them in your 
hands—. A. Only when the examination came, and I 
wouldn’t know about any of these problems at the time of 
filing the returns. Very often I would never see Mr. Lalley 
at the time of filing the return. He would send it down 
to the office for computation. 

By the Court: Q. Is this a fact: That unless the 
Internal Revenue Bureau made some complaint about his 
returns, even if he was paying more than he should pay, 
nobody would learn anything about it, is that right? A. 
Yes, sir. 

Q. If there had to be some explanation—. A. Yes, sir; 
once they have an examination of a taxpayer’s account, 
who files a return, if it is over $5,000 they must always 
write a report on it. 

Q. What the Court had in mind is this: If he felt that 
he didn’t need assistance, he would file his return without 
calling upon you to go over his return and seeing whether 
he had allowed himself such deductions as he was entitled 
to, and whether or not, in your opinion, the return was what 
it should be? A. Well, Mr. Lalley, and the company he 
was president of, maintained a large library of Federal tax 
information; they were subscribers to all of the important 
tax services, and his man, the auditor of the company then 
used to look up for Mr. Lalley all the details on the return, 
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and lie would be the one that Mr. Lalley consulted with, 
usually, as to the authenticity of the items as being in the 
return; and then when the return would be prepared, he 
would just send it down town for arithmetic computation. 

By Mr. Halper: Q. And then the next question is, did 
you come into the picture at that time, or only when—. A. 
Only when he got an examination. 

Q. When the Bureau made a complaint and said he 
was either paying too much or too little? A. That is 
right. 

Mr. Halper: Is that Your Honor’s question? 

The Court: That is the question, but I still do not under¬ 
stand it. I don’t understand that method of doing business. 
That is what I mean. 

Mr. Halper: Q. Mr. Escoett, these returns that you 
have here were prepared and filed by Mr. Lalley, himself? 
A. Most of them are in his own handwriting. 

Q. The only thing you did was to type them? A. Type 
them. 

Q. So that, after they were filed, there were no services 
to be rendered in connection therewith by you, at all, up to 
that point? A. Unless another return affected the items 
in the return, or the Bureau— 

Q. Then when the Bureau of Internal Revenue made an 
examination of this return, and filed a report, which re¬ 
quired action, then Mr. Lalley employed you to take care 
of the matter? A. I tried to prevent the filing of the 
report, by arguing with the Examiners about the items, 
the proposed items entering into their reports, so it would 
not become a basis for conference and unnecessary— 

Q. The point is, when did you first hear— A. I 
wouldn’t know, until Mr. Lalley got notice of examination 
at his place, and to bring the books and records to his office. 

Q. That was the time when you entered on the premises, 
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to help Mr. Lalley with his tax returns? A. I would say 

that is pretty nearly correct. 

• • * • * 

R. 215-16—(Escoett)—Q. As a result of this study you 
had Mr. Lalley to write the letter, consenting that this 
deduction should be $11,000 instead of $16,000? A. And 
the Examiner agreed that Mr. Lalley was not enriched, 
after I gave him the information, because of his financial 
condition at the time. That did not increase the ratio of his 
assets on his financial statement, so he did not have to in¬ 
clude the income, and got the deduction. So, in fact, he 
got $63,000 saving, or the difference between $11,000 and 
$73,000; and besides, he got the loss of the items of stock 
losses that the Receiver returned to him; he got those as 
a loss. 

R. 216—(Escoett)—Mr. McAtee: Well I identified this as 
J, and this study we will take as K. 

R. 216, R. 428-9—Said Deft. Ex. .J (R. 191, 425) and Deft. 
Ex. K are as follows: 

Deft. Ex. J. R. 425 (Lalley to Agent): 

Feby. 21, 1939 

‘ * Re: Deduction of $16,969J25 Federal 
Income Tax Return — 1937 
“There is enclosed herewith for your records photo¬ 
states of drafts paid to B. C. Schramm, receiver and 
Murray M. Ashbaugh, receiver, totalling $6,119.06. Of 
this amount, I have deducted $6,050 only as the bal¬ 
ance of $69.06 represented interest paid. There was 
also delivered to the same receivers 100 shares of 
Frederick Stearns & Co., cost $3,200. and 1,000 shares 
of Clayton, Lambert Manufacturing Co., cost $7,719.25. 

“You are informed that all of this was turned over 
to the above receivers during 1937, as evidenced by 
the attached photostats and the releases submitted to 
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you herewith, in order to be discharged of my liability 
as director and stockholder of the First National Bank 
of Pontiac and the First National Bank of Detroit. 

“You have informed my representative that I should 
have used $2,062.50 instead of $3,200. for Frederick 
Stearns & Co. shares, and $3,000. for Clayton, Lambert 
Manufacturing Co. shares. This will make a total of 
$11,112.50 for my deduction instead of $16,969.25. I 
believe you are correct in your determination.” 

Deft. Ex. K, R. 428.—(Escoett to Lalley) 

Feby. 15, 1939. 

“On the tax return which was filed, a deduction of 
$16,969.25 was made for a bank assessment as fol¬ 
lows: 

Assessment as director of Detroit Bankers 


(Paid 11/22/32) .$ 6,050.10 

Abandoned assets: 

100 shs. Frederick Stearns & Co. 3,200.00 

1,000 shs. Clayton, Lambert Mfg.. 7,719.25 


$16,969.25 

“The files submitted to us now show that the manner 
of reporting this entire transaction may put you in 
error as to deductibility in full. It appears from the 
file that you settled your various liabilities as director, 
stockholder, endorser, note-maker with a payment of 
$6,050. plus 100 shs. of Frederick Stearns & Co. and 
1,000 shs. of Clayton, Lambert Mfg. Co. The stock 
surrendered had an approximate ‘market value’ on 
the date of settlement of $5,060. In other words, the 
consideration to cancel your obligation was approxi¬ 
mately $11,110. which is the amount deductible from 
a tax standpoint instead of the figures shown on the 
return. 
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“These legal documents are rather complicated. It 
appears that the breakdown now of the liability is as 


follows: 

Personal note .$73,000. 

Endorser’s liability . 4,300. 

Director’s liability . 900. 

Stockholders liability. (*) 


(*) No date available 

“In so far as this settlement applies to those direct 
note debts, you are not entitled to any deduction for 
that portion of the disbursements applicable to them. 
From the liability summary above it appears quite 
obvious that the bulk of the settlement applies to your 
direct note liability. 

“ Perhaps, it might he advisable instead of submit¬ 
ting all these involved legal papers to the examiner, to 
obtain a letter from the Chemical Bank stating that the 
check they received from you in November , 1937 was 
used to purchase a draft which was made payable to 
the Comptroller of the United States. The examiner 
may accept such a statement. 

“If the examiner should allow this deduction to the 
extent of the cash payments and the market value of 
the stocks, there will be a small tax of approximately 
$80. 

“In connection with the Stearns and Clayton, Lam¬ 
bert stocks, these should be taken up in the settlement 
at market value. The files now show there was a capital 
loss sustained in each security but unusable as you 
already have used practically all of the $2,000. limita¬ 
tion. 

“Will you please obtain a letter from The Donander 
Company stating that they acquired the shares of Lai- 
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ley Realty Stock for which you deducted capital loss of 
$1,980. and we will substantiate it. 

/s/ ESCOETT. 2/15” 

R. 217-18—(Escoett)—Now, Mr. Lalley deducted on his 
return this figure of $38,920,—you see ? That was the result 
of the computation Mr. Lalley made under the capital loss 
section of the Revenue Act, and the agent allowed his loss 
for $75,000 of capital stock, or some figure—I don’t have the 
exact amount, but if you find my figures, you will have my 
computation on Mr. Lalley’s company, and Mr. Lalley de¬ 
ducted as worthless the stock in the previous year to 1939 
for the Lalley Realty Company. So if you carried it in the 
previous year, Mr. McAtee, you couldn’t deduct it again. 
If the company went bad in the previous year, it didn’t 
become any “badder” in the subsequent year. So there was 
nothing left for me to do but take off Mr. Lalley’s indebted¬ 
ness as an ordinary deduction in that year’s return, which 
consumed his salary income of $15,115.87 and saved him 
$1,121.10, or left his tax return filed as—left the computa¬ 
tion on his tax return as originally filed. 

R. 218-19-20—(Escoett)—By Mr. McAtee: Q. So your 
conclusion is that you had a lot of work to do, then, and 
the government took an entirely different position from 
that shown by the returns, is that right? A. Yes, sir; that 
is confirmed. 

Q. Where is that confirmed? As said a minute ago, on 
any return of substantial income above $5,000, the govern¬ 
ment makes a report. Is there any report here to confirm 
your statement ? A. There is a report that that return was 
accepted as filed, and that there is no change in the figures 
reported on the return, and the government merely sends 
you one of those forms, “You will realize, if we find any 
further charges later on, we may ask you about them, but 
for the time being, you can accept the return as is.” 
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Q. Now, turning to the New York State tax—You told 
us yesterday that the State follows the Federal government 
audits, did you not? A. That is right. 

Q. So if you have got the Federal government satisfied, 
you don’t have to do anything with the State? A. It isn’t 
as cut and dried as that, but that is usually the case. 

Q. And that happened in this case? A. To some ex¬ 
tent. 

* • * # • 

R. 221-2—(Escoett)—Q. On March 3, 1939, what did you 
write Mr. Lalley concerning the refunds in New York? A. 
I said: “Please be informed that I was advised by Mr. John 
J. Ronan, Head Conferee and Administrative Supervisor 
of the Income Tax Bureau, that the State will make correct¬ 
ed adjustments in your tax status which will result in a 
refund to you of about $2,500. This substantially follows 
the Federal audit.” 

R. 222—(Escoett)—Q. You advised him on October 29, 
1938, that $2,500 was your estimate? A. Yes, sir. 

R. 224—(Escoett)—Q. Did you send Mr. Lalley a postal 
card on May 4, 1939, reading: “To state the possibility 
of the matter, I have hopes of an early check to you”? A. 

Yes; that is correct; that is my handwriting. 

• • • * • 

R. 238—(Escoett)—Escoett wire to Lalley on February 
26, 1942: 

“No reply yet to our letters and telegrams * • * 
Warrant Officer threatens to levy on all accounts. Do 
you wish me to continue paying these taxes for you, as 
I have had no acknowledgment for any of the previous 
payments contained in our letters amounting to $3,000 
to date. Will be glad to do further needful on your 
authority, just so I have knowledge.” 

Lalley reply to Escoett on March 1, 1942. Plff. Ex. 3 (R. 
367): 
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. . .“Please carry .out. our-arrangement paying taxes 

but please advise me .total amounts due me, total tax¬ 
es payable what amounts you have already received— 
in other words kindly let me have full facts. 

“Will answer your letter 22nd when I can have time 
to go over all papers. Would appreciate not being an¬ 
noyed as my job one of the most important in U. S. 
Maritime, almost worked to death, seldom in Washing¬ 
ton. 

“P. S. This important as must make statement to 
Federal tax.” 

R. 239—(Escoett)—Escoett wired to Lallev on March 23, 
and 3/25/42: 

“I would like you to furnish me with at least $750 to 
repay me for most recent advances of outstanding ac¬ 
counts and all taxes. Do not quite understand your let¬ 
ter of March 1, when you ask me to carry out arrange¬ 
ments to pay your taxes, but not to annoy you.” 

R. 239—(Escoett) 

“Re our wire March 23rd. Must have reply and 
some reimbursement by Saturday morning our out¬ 
lays.” 

* • * * * 

R. 247—(Escoett)—Mr. Halper: I would say right now 
that every telegram that Mr. McAtee has got in now is a 
mud-slinging telegram, that doesn’t have anything to do 
with this case. 

Said telegrams, addressed to Admiral Land, and marked 
as Deft. Ex. 0, R. 432, and Ex. P, R. 433, are as follows: 
Deft. Ex. 0, R. 432. Telegram May 10, 1942: 

“How is it possible for your special assistant Wil¬ 
liam H. Lallev to collect a salary from the United 
States government and leave unpaid taxes for long 
periods with the Collector of Internal Revenue Third 
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• District*.New.York Condensed.copy*, of this telegram is 

forwarded to the Treasury Department.’’ 

*.##•» 

Deft. Ex. P, R. 433. Telegram July 23,1942: 

“This is again in reference to William H. Lalley 
special assistant to the Chairman of the Maritime Com¬ 
mission who while in the employ of the Federal Gov¬ 
ernment at a large salary has not yet paid his outstand¬ 
ing federal and state of New York taxes for past years. 
1 have just learned that he offered the Collector Third 
District twenty five dollars per month enclosing tear¬ 
ful letters while then living at the Ritzcarlton Hotel in 
greatest luxury he has stalled these collections by mov¬ 
ing out of the district I have just learned that he is 
still employed by the Donander Company and is a di¬ 
rector of Donco, Inc. Huntington Beach, Inc., and sev¬ 
eral other companies owned and controlled by non 
resident aliens lor whom he is a trustee if he has not 
disclosed these situations while accepting government 
he should be summarily released * * * be summarily 
released also if he has not included the outstanding 
liability for delinquent federal taxes in his financial 
statement on file with his employer the U. S. Govern¬ 
ment he has not stated his correct financial standing 
This man is not a fit character to hold federal employ¬ 
ment as he has accepted refunds from the federal gov¬ 
ernment from one district while he owed it in others 
the Commissioner of Internal Revenue of the federal 
government and the special Bureau of Investigation 
of the State of New York is investigating certain tax 
phases pertaining to this individual Lalley is also in¬ 
terested as an heir thru his fathers estate in the F. E. 
Lalley Realty Co. Bridgeport Conn.” 
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R. 252—(Stein)—Q. You recall the questions I asked you 
when you were on the witness stand the last time? A. Yes. 

Q. And the last question I asked you was, judging from 
the charges that were made in the City of New York dur¬ 
ing the period involved in this inquiry, on matters such as 
Mr. Escoett described that he performed for Mr. Lalley, 
in your opinion based on that knowledge, is a charge of 
$1,000 a year for the services rendered here a fair and rea¬ 
sonable charge ? A. I should say it is an entirely fair and 
reasonable charge. * * * 

R. 261—(Lalley)—Q. Was that the beginning of your con¬ 
nection or association with Escoett? * * # A. It appears 
that Mr. Escoett had come to my attention, not by a banking 
firm, but it was a man that he also mentioned yesterday, 
who was a friend of mine, who was, I believe, the vice- 
president of E. H. Rollins & Company, a Mr. Walsh. 

Q. What was the conversation, or what was the agree¬ 
ment that you reached, if any, concerning compensation for 
his services? A. It wasn’t until subsequently. After this 
first talk, I saw Mr. W 7 alsh, and I said, “W 7 hat does this 
man Escoett charge you?” and he said, “Usually, 25 per 
cent on the recovery.” I said, “He isn’t going to get that 
from me, because it just means taking one line from 1934 

and inserting it into 1932.” 

• # • • • 

R. 262—(Lalley)—: I said to Escoett, “Mr. Escoett, this is 
the situation: Walsh tells me w’hat he has paid you, and 
tliis situation is so simple that I don’t think it is worth that 
amount of money.” So he said: “Well, you don’t need to 
worry about that. I will treat you fairly.” 

(R. 263-4)—(Lalley)—When did you break off with him, if 
you did? A. Well, I served notice on him that I was with¬ 
drawing the powers of attorney w’lien I found out that my 
—-when I got a very offensive letter from him the latter part 
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of 1941, I believe in December, 1941. I am not quite sure 
of that date. So the actual severance followed soon there¬ 
after. 

Q. Is this the letter of December 22, which you refer 
to, of 1941! A. Yes, sir. • • • 

Q. What were, briefly, the events that led to it? A. I 
wrote him a letter under date of December 17. I don’t re¬ 
call exactly what I wrote him, but I wrote him a letter, in 
any event, asking where I stood on my tax refunds, which 
he had constantly talked about being able to get me, or go¬ 
ing to be able to get me. 

Q. Had he been promising you tax refunds, from time 
to time? A. Over four or five years. 

Q. And will you identify this, as Defendant’s Exhibit 
Q? This is offered. 

Deft. Ex. Q, R. 435, identical with Pltf. Ex. 11, R. 375: 

“December 22, 1941 

“I have your letter of December 17tli and wish to 

advise you that the State and Federal Government 

have been very good to you during 1931. I spent some 

time this summer with the New York State and Federal 

Agents getting rulings for you in order to take losses 

in a manner entirelv different than was claimed bv vou 

• • 

on vour tax returns. 

“Incidentally, I have and I am paying off certain bal¬ 
ances* of Federal Taxes due in the New York District, 
and also some New York State assessments that you 
left unpaid. (See years below.) This is in addition to 
the $1,700. advanced to you on account of Federal re¬ 
funds. This puts my total advances for you well over 
$2,500. for taxes and refunds and $500. for interest. 

“With respect to further claims for refund, you have 
used up all the,‘losses’ that you were entitled to, 
either in the form of ‘bad debt’, or ‘abandonment pro- 
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visions’. This applies to both the Federal and State 
Government claims, 1932-1941 inclusive. 

“You were taking losses on your Federal and State 
tax returns on your Canadian transactions as if such 
expenses incurred were incurred as those made in the 
United States. Also your Long Island expenses were 
incurred while you were a resident of Michigan, but 
you have been credited with your full complement of 
losses just the same as if these were all ‘your’ obliga¬ 
tions. The Income Tax Departments, Federal and 
State, have accepted your agreement to the disposition 
of the balances and gave you further credit for about 
$3,000. during the summer. (See our letters, May 28th 
and July 9,1941 to you.) 

“Copies of those reports and letters and the ac¬ 
ceptances of the agreements are in the hands of the 
New York State and Federal Government under your 
own signature. We, therefore, can not get cash back 
if you have taken the equivalent above. 

“Wishing you a pleasant holiday, I am, 

Very sincerely yours, 

*Federal New York 

1934.. .. $309.12 1937.... $167.39 

1937.. .. 84.49 1938.... 359.98 

1938.. .. 815.07 ” 

* • • • • 

(Said letter was marked for identification as Defendant’s 
Exhibit Q.) 

R. 267—(Lalley)—A. I would say that Mr. Escoett was 
consulted from time to time, when there was some compli¬ 
cated matter, which probably was confined to some two or 
three years, but only when it was complicated. May I add 
that Mr. Tolley knew more about tax matters than I did, 
but he didn’t know enough for something that looked com- 



plicated. * * * Well, in some years, it would be afterward; 
and if it was complicated, in my opinion, I would consult 

him before making out the income tax. 

• * • • * 

R. 298— (Lalley)—Mr. McAtee: It is conceded that (the 
N. Y. state claim for refund offered as Deft. Ex. MM) came 
from Mr. Escoett’s files, this morning, is it? 

Mr. Halper: Yes, sure. 

R. 325—Mr. McAtee: I produced it out of Mr. Escoett’s 
file this morning. That never was filed with the State of 
New York. You admit it wasn’t filed, do you? 

Mr. Halper: I do, yes. 

Deft. Ex. MM, R. 503 is a claim for refund of $2,508.34 for 

1932-33-34-35 of New York State income taxes. 

# * • • • 

R. 328—(Escoett)—Q. Now, I wish you would have in 
mind that we are only interested in knowing in what way 
what Mr. Lalley was saved the sum of $20,000 which I as¬ 
sume he would otherwise have to pay out; what you did in 
connection with the tax matters? I think that is the question, 
isn’t it? 

The Court: In 1937. 

R. 329—(Escoett)—This problem comes under the forgive¬ 
ness provision of the Federal regulations. All forgiveness 
of indebtedness is presumed to be income, unless you can 
prove that the taxpayer is not enriched by the forgive¬ 
ness. 

# • # * • 

R. 329—(Escoett)—Q. If a man owes $100,000 and he has 
to pay $10,000 to satisfy that, he has benefited to the ex¬ 
tent of $90,000? A. If it improved the ratio of his assets 
or financial statement. In other words, suppose he owes 
this money to a bank, and that he had another—his busi¬ 
ness or his personal situation was such that he had cur- 
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rent assets and fixed assets- and current liabilities, and let’s 
say that his ratio was one to one before the forgiveness, 
and if he had as many assets as he had current liabilities, 
that would wash out. 

Q. Yes. A. But if you took out $100,000 of indebted¬ 
ness, and he didn’t have to pay that, then he would have 
improved the ratio on his statement and, therefore, he would 
be enriched by it, if he didn’t have to use cash or assets 
needed to pay out his obligations. 

Q. It shows a debit and credit on the balance sheet? A. 
Yes, sir. So would the Federal government. In this case, 
I show that Mr. Lalley’s position—his principal investment 
R. 330—(Escoett)—was in real estate, called the Lalley 
Realty Company, and the only other income he was get¬ 
ting, that I know of, at the time, was through his presi¬ 
dency of the Donander Company, or affiliated companies. 

Q. Now, you are coming to the point, that, if a man has 
shifted the balance he may have the benefit of this compro¬ 
mise, so-called, and he would have this Realty Company 
kept in that position? A. No; he was in position where 
you show a situation—where we show that his position was 
not improved and, therefore, we could exclude from the 
gross income on this tax return this forgiveness of indebted¬ 
ness with this bank in Detroit. 

Q. He owed the bank $73,000? A. Yes, sir. 

By the Court: 

Q. And he settled for $11,000? A. That and his stock¬ 
holder liability. 

Q. Which included the double assessment on his stock 
in the bank? A. Yes, sir. 

By the Court: 

Q. Is it your contention that your efforts resulted in this 
attitude on the part of the government and on both 
R. 331 —(Escoett)—the Federal and New York State? A. 
Yes, sir. 
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Q. And that amounted, as you say, to— A. $20,000 with 
the Federal government. 

Q. How much for the State? A. And the State, $6,858.31. 
Deft. Ex. Z, R. 470—(Relating to 1934 Federal tax as closed 

in 1937) “Tax to be assessed $304.48.” 

• • • • • 

Deft. Ex. X-l, R. 505-6—Excerpts from Treasury letter of 
11/5/43: 

“The income tax returns of Mr. Lallev for the years 
1937 and 193S were filed in the office of the collector for 
the third internal revenue collection district of New 
York and the 1939 return in the office of the collector 
for the second district of New York. 

“The returns for the years in question were of the 
class which, after filing with collectors, are forwarded 
to the Bureau in Washington for audit purposes. The 
returns are either accepted as filed or referred to a 
field division for verification. 

“In accordance with this procedure the returns of 
Mr. Lallev for the years 1937 and 1939 were classified 
for verification in the field and transmitted to the ap¬ 
propriate field divisions for examination and report. 
Reports of field examinations are subject to review in 
the Bureau in Washington. 

“For the vear 1937 there was submitted to this office 
a report dated February 21,1939, disclosing a deficiency 
in tax in the amount of $82.41. A copy of the report of 
the examining agent was furnished Mr. Lallev and he 
agreed to the findings as evidenced by Form 870 ‘Waiv¬ 
er of Restrictions on Assessment and Collection on De¬ 
ficiency in Tax’, signed by Mr. Lallev on February 21, 
• 1939. The report of the field division wras reviewed in 
this office and the return closed on that basis. 
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‘‘The return of Mr. Lalley for the year 1938 was re¬ 
viewed in the office and accepted as filed without ref¬ 
erence to a field division for verification. 

“The return for the year 1939 was returned by the 
field division bearing thereon a stamp ‘Office Audit— 
No Change’. The action of the field division was ap¬ 
proved upon a survey review in the Bureau in Wash¬ 
ington.” 

* * * • # 

i 

(Excerpts from Treasury Regulations governing agents and 
fees: Deft. Ex. Y-3, R. 547): 

“No enrolled person shall exact from his client a 
manifestly unreasonable fee, contingent or otherwise.” 
R.547: “Wholly contingent fee agreement shall not be 
entered into with a client by an enrolled person unless 
the financial status of the client is such that he would 
otherwise be unable to obtain the services of an attor¬ 
ney or agent. Partially contingent fee agreements are 
permissible where provision is made for the payment 
of a minimum fee, substantial in relation to the pos¬ 
sible maximum fee, which minimum fee is to be paid 
and retained irrespective of the outcome of the pro¬ 
ceeding. Such minimum fee need not be paid in ad¬ 
vance, if provision for its payment is made irrespec¬ 
tive of the outcome of the case. The payment of or 
agreement to pay a nominal minimum fee will not 
satisfy the requirements of this subsection. 

“Whenever an enrolled attorney or agent shall en¬ 
ter into a contract to represent a client before the 
Treasury Department on a wholly or partially contin¬ 
gent basis, he shall file with the Committee a signed 
statement to that effect, containing the terms of the 
contract as they relate to compensation. 
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“When a power of attorney is filed with the Treas¬ 
ury Department it shall be the duty of the attorney or 
agent filing the same to file therewith a statement as 
follows:” 

(Certification that there is or is not a contingent fee, and, 
if so, that it is or is not reported to the Practice Commit¬ 
tee.) 

* “* • * it shall be the duty * * * of each enrolled agent 
to observe the ethical standards of the accounting pro¬ 
fession.” 

R. 557—“See. 10. Disreputable conduct .—Under the pro¬ 
visions of the Act of July 7,1884 (23 Stat. 258; Title 5, 
section 261, United States Code), the Secretary of the 
Treasury may after due notice and opportunity for 
hearing suspend, and disbar from further practice be¬ 
fore the Treasury Department any attorney or agent 
shown to be incompetent, disreputable, or who refused 
to comply with these rules and regulations, or who shall 
with intent to defraud, in any manner willfully and 
knowingly deceive, mislead, or threaten any claimant 
or prespective claimant, by word, circular, letter, or by 
advertisement.” 

R. 558—“Among other forms of disreputable conduct the 
following are deemed to constitute such conduct: * * * 
“5. Giving false testimony in any proceeding before 
the Committee on Enrollment and Disbarment, or in 
any other proceeding before the Treasury Department, 
or before any tribunal authorized to pass upon Fed¬ 
eral tax matters, knowing the same to be false.” 

“16. Obtaining or attempting to obtain money or 
other thing of value from a claimant by false represen¬ 
tations, knowing the same to be false.” 

• • # • • 
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No. 8719 


WILLIAM H. LALLEY, Appellant 

vs. 

JAY ESCOETT, Appellee 


APPELLEE’S BRIEF 


Counter-Statement of the Case 
Preliminary 

Because the Appellant’s Statement of the Case is argu¬ 
mentative, colorable, qualified and conclusive, and because 
the facts are not stated objectively, chronologically and in 
succinct coherence, counsel for Appellee felt it desirable 
for the benefit of the Court to re-state the case. 

The case below was tried by the Court, the parties hav¬ 
ing waived trial by Jury, and two days and one-half were 
consumed in its trial, October 19, 20, and 21,1943. The case 
was then continued to the following dates—November 5 and 
November 29, 1943, in order that the Appellant might have 
an opportunity to take the deposition of witness I. M. Crum 
to support his counsel’s argument that Escoett had ren¬ 
dered little or no service in effecting certain savings (A. A. 
28). The only additional evidence, however, that the Ap¬ 
pellant could or did secure was the general letter from the 
Treasury Department dated November 5, 1943 (A. A. 72) 


9 


and the excerpts from General Regulations of the Treasury 
Department (A. A. 73, 74). All italics used herein are those 
of counsel. 

Statement of the Case. 

The Appellee, the plaintiff below and who will herein¬ 
after be designated as the plaintiff is a Tax Consultant and 
a Certified Public Accountant. He has had more than 
twenty years of experience in tax matters and is registered 
with the United States Treasury Department and practic¬ 
ing his profession in the representation of corporations, in¬ 
dividuals and income tax payers before the Taxing Author¬ 
ities of several States and the United States Treasury De¬ 
partment (A. A. 15). 

In the latter part of 1935, a Mr. Thomas J. Walsh, Vice- 
President of the Banking House of E. H. Rollins & Sons, 
and a friend of the Appellant, hereinafter designated the 
defendant, referred the defendant to the plaintiff for the 
purpose of straightening out the defendant’s tax problems, 
then pending in New York and in Detroit, Michigan and be¬ 
fore the Federal Income Tax Bureau (A. A. 15, 16). At 
one time, the defendant was President of the Kelley Spring- 
field Tire Co. (A. A. 16) and was involved in extensive real 
estate transactions and complicated security transactions 
involving American as well as Canadian properties and 
holdings (A. A. 16). The defendant desired the plaintiff 
to study, investigate and audit his tax returns and to make 
the best possible settlement for tax matters involving re¬ 
turns beginning in 1932 (A. A. 16). This accounting, in¬ 
vestigation and representation required the determinations 
of profits and losses in security transactions and obligations 
with Bank Receivers in Detroit (A. A. 16) requiring the 
plaintiff to make two extended visits to Detroit to compro¬ 
mise settlements, in one of which an obligation of $73,000.00 
was settled by the payment of the sum of $11,000.00 (A. A. 
71). 
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The nature of the work that the plaintiff had to do for 
the defendant, the uncertainty as to the course this work 
would take and because Lalley’s losses were of a continuing 
nature (A. A. 16,17) and because it involved services in De¬ 
troit, before the Taxing Authorities of the States of Mich¬ 
igan, New York and the Federal Government, there was no 
agreement originally reached for a fixed fee. This testi¬ 
mony stands unchallenged in the record. In fact it is ad¬ 
mitted (R. 316, 317). 

Under Powers of Attorney for the years involved, a sam¬ 
ple of which appears of record (A. A. 43) the plaintiff un¬ 
dertook the employment in May of 1936 and continued 
through May of 1942 (A. A. 17). 

Claims for refunds, claims in the nature of claim for 
abatement and allowances for over-assessments were filed 
by plaintiff and many allowed. During the course and un¬ 
der the arrangement of his employment and at various times 
because the defendant had become financially embarrassed 
(A. A. 18) the plaintiff advanced out of his own pocket on 
behalf of and at the request of the defendant the sum of 
$2509.59 for the Federal Government (A. A. 21) on which 
a balance of $1600.00 still remains unpaid (A. A. 13) and 
the further sum of $786.15 in various smaller instalments 
which likewise remains unpaid (A. A. 68, 69). At one time, 
through plaintiff’s services and efforts, an actual refund 
of cash was secured for the defendant amounting to $3,- 
974.05 (A. A. 27) and an assessment of taxes saved amount¬ 
ing to $28,262.80 in Federal as well as State Taxes (A. A. 
37). 

As a result of the plaintiff’s services in the compilation 
and preparation of statements, reports, briefs and confer¬ 
ences with the State and Federal Tax Authorities and their 
Agents in Detroit, Michigan, Albany, New York, and Wash¬ 
ington, D. C., and the correspondence with the same, and 
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the beneficial services rendered by the plaintiff for and on 
behalf of the defendant (R. 11, 12) the plaintiff effected 
total tax savings for the defendant aggregating the sum of 
$33,153.54 (A. A. 12, 39, 40, 41, 42). In other words, had it 
not been for the services rendered by the plaintiff for and 
on behalf of the defendant, additional taxes in the total sum 
of $33,153.54 would have been levied and payment thereol 
imposed upon the defendant by the Governments of the 
States of New York, Michigan and the United States. 

The reduction of the defendant’s liability of $73,000.00 
by the payment of the sum of $11,000.00 (A. A. 71) re¬ 
quired the plaintiff to go to Detroit on two occasions (A. 
A. 23, 26) and thereafter the defendant’s tax accounts at 
the instance of the plaintiff were transferred to New York 
and Washington and many visits had to be made to Albany 
(A. A. 26). This required a study of the defendant’s in¬ 
debtedness to the Receivers for Detroit Banks (R. 24), his 
liability as an endorser on borrowings, complicated secur¬ 
ity transactions involving collateral, affecting the Lalley 
Realty Co. (R. 23, 24, 25), the Oxford Corporation in which 
the defendant was interested (R. 23, 24), a study of Court 
records and transactions with the Liquidator of the First 
National Bank of Detroit Banks, (A. A. 24, 25), collateral 
of the Frederick Stearns & Co., the Clayton Lambert Man¬ 
ufacturing Co., Lalley Realty Co., a corporation, in which 
the defendant was a Stockholder and had shares of such 
stock as collateral security on loans (A. A. 26) resulting in 
the consummation of the compromise settlement of a lia¬ 
bility of $73,000.00 for $11,000.00 (A. A. 60, 71). The plain¬ 
tiff also effected and sustained the defendant’s claim for 
losses of $38,920.00 (A. A. 36, 37, 38). At one time the 
Government challenged the validity of a deduction of $16,- 
969.25 on the defendant’s 1937 return, the question arising 
in 1937, and through the efforts of the plaintiff, most of this 
deduction was allowed (A. A. 29, 30). 



5 


"When it appeared to the Court below that the plaintiff 
had rendered through the years beneficial services to the 
defendant resulting in the savings in taxes of such large 
sums, and that the defendant had come to the understanding 
that the plaintiff’s measure of compensation should be a 
quantum equivalent to 25% of those savings and refunds, 
the Court directed the plaintiff to break down his single 
file into years, go over each year’s tax returns, etc., and to 
show the savings or recoupments by years for the defend¬ 
ant. This the plaintiff did (E. 116, 117) (A. A. 39, 40, 41, 
42). Their aggregate makes up the amounts tabulated in 
the Court’s Findings of Fact and Conclusions of Law (A. 
A. 12). 

The defendant prepared the data for his returns and filed 
them on his account (R. 211, 212, 213, 214) and the plaintiff 
was called in when the Government audits were made and 
the returns challenged (A. A. 57, 58, 59). The defendant 
would pay his first instalments of taxes and leave the re¬ 
maining instalments unpaid (R. 50, 51, 52). It was then the 
custom of the defendant to call on the plaintiff to file claims 
for refunds or take such appropriate action as might be re¬ 
quired and to pay the remaining instalments to the Fed¬ 
eral and State Governments (A. A. 20, 21, 22, 23, 24, 25, 26), 
and for which the defendant often expressed his gratitude 
(A. A. 18, 35); (R. 50, 51, 52). 

On December 22, 1941, plaintiff wrote the defendant a 
letter explaining that he had paid well over $3000.00 for 
and on behalf of defendant for Federal and New York State 
Taxes and interests (A. A. 68, 69) and on February 26,1942 
when distraint warrants were threatened against the de¬ 
fendant, the plaintiff wired the defendant, among other 
things, as follows: 

“No reply yet to our letters and telegrams * * *. War¬ 
rant Officer threatens to levy on all accounts. Do you 
wish me to continue paying these taxes for you, as I 
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have had no acknowledgment for any of the previous 
payments contained in our letters amounting to $3,000 
to date. Will be glad to do further needful on your 
authority, just so 1 have knowledge.” (A. A. 64.) 

To which telegram the defendant on March 1, 1942 re¬ 
plied : 

“Please carry out our arrangement paying taxes but 
please advise me total amounts due me, total taxes pay¬ 
able what amounts you have already received—in other 
words kindlv let me have full facts. 

V 

“Will answer your letter 22nd when I can have time 
to go over all papers. Would appreciate not being an¬ 
noyed as my job one of the most important in U. S. 
Maritime, almost worked to death, seldom in Washing¬ 
ton. 

“P. S. This important as must make statement to 
Federal tax.” (A. A. 65.) 

On March 23, 1942 after the defendant had already ac¬ 
cepted and obtained the cash refund of $3,974.05, the plain¬ 
tiff requested some payment on account of money advanced 
and for services and wired the defendant, twice, as fol¬ 
lows: 

“I would like you to furnish me with at least $750 
to repay me for most recent advances of outstanding 
accounts and all taxes. Do not quite understand your 
letter of March 1, when you ask me to carry out ar¬ 
rangements to pay your taxes, but not to annoy you.” 

( A. A. 65.) 

“Re our wire March 23rd. Must have reply and 
some reimbursement by Saturday morning our out¬ 
lays.” (A. A. 65.) 

The defendant thereafter, on April 23,1942, in a self-serv¬ 
ing letter apologized for the delay in replying to the plain¬ 
tiff (A. A. 45, 46, 47) and on May 1,1942, the plaintiff gave 
a full and complete reply to defendant’s demands with an 
itemized statement of the money advanced and a statement 
for which he considered was fair and reasonable for his 
services in effecting the compromise settlements, claims, re- 
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funds, conferences, preparation of briefs, and all other work 
comprehended within his services for the defendant (A. A. 
48, 49). 

The defendant objected to the detailed statement of the 
plaintiff in his communication of May 1,1942 (A. A. 49, 50, 
51, 52). 

Shortly thereafter (May, 1942) the defendant revoked 
the powers of attorney theretofore granted to the plaintiff 
(A. A. 53) thereby terminating plaintiff’s term of employ¬ 
ment and a complete rupture of the relations between plain¬ 
tiff and the defendant occurred. 

The defendant, when payment was demanded for the ac¬ 
tual cash advanced for him by the plaintiff and the taxes 
paid by the plaintiff for and on behalf of the defendant, 
adopted on April 23, May 4 and May 6, 1942 a course of 
threats and intimidation involving personalities by indicat¬ 
ing on his communications that copies of the same were be¬ 
ing retained for the Secretary of the Treasury, the Govern¬ 
or of New York, the Collector of Internal Revenue, and the 
Tax Commission of New York (Ex. 20, 380, 382, Ex. 19, 
383; Ex. 18, 384-387). The defendant omits these latter 
notations in the Appendix and his Brief. The plaintiff 
thereafter reciprocated in kind (A. A. 65, 66). 

The defendant’s disputation of the plaintiff’s claim ex¬ 
cept for self-serving communications of his own has brought 
into the Appendix to his brief only about a page and a half 
of testimony beginning for the same on page 67 and conclud¬ 
ing near the top of page 70, although there are 70 pages of 
his testimony in the Transcript of Testimony (R. 256, 326) 
(PI. Ex. 18,19, 20); (A. A. 45, 46, 47, 48; 49, 50; 51, 52, 53). 
There the defendant relates his conversation with Mr. 
Walsh covering plaintiff’s measure of compensation but 
fixes no time and finds that 25% of recoveries is the usual 
basis of the plaintiff’s charge; also a conversation taking 
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place after the rupture between the plaintiff and the defend¬ 
ant, and he also fixes the date of the rupture following a 
communication of December 22, 1941 (Letter of May 6, 
1942; A. A. 50, 53). He admits that he consulted the plain¬ 
tiff (A. A. 69) from time to time and when matters of a com¬ 
plicated nature arose (A. A. 70). He testified that a claim 
for refund of $2,508.34 had not been filed but makes no ref¬ 
erence to the allowance of a credit against his taxes for that 
or the other large amounts of savings and cancellations 
effected by the plaintiff for and on defendant's behalf. 

The defendant admitted the employment of the plaintiff 
in May or June of 1936 (R. 259). At the time of the em¬ 
ployment of the plaintiff, the measure of compensation was 
not discussed (R. 261). It first related to the unpaid 
amounts on the defendant’s tax for 1932 (R. 262, 263). Of¬ 
ten times, the defendant consulted the plaintiff before as 
well as after his tax returns were filed (R. 242). The de¬ 
fendant admitted the plaintiff’s version of their arrange¬ 
ment to pay his taxes, file his claims, etc. (R. 286, 287). 

The plaintiff (R. 26) said, among other things: 

“I knew nothing about tax matters,—just enough to be 
dangerous to myself.” 

He stated his affairs were simple (R. 299) and yet com¬ 
plicated when he called Escoett to consider his problems 
(R. 267). The defendant admitted his financial condition 
was very sad at one time (R. 282). He admitted he had 
compromised an indebtedness of $73,000.00 for a cash loan 
to him by the payment of $11,000.00 by saying: 

“I gained the advantage of getting out of a terribly 
heavy indebtedness,” (R. 322)— 

which the plaintiff says resulted in a tax savings of Twen¬ 
ty Thousand odd Dollars in Federal Taxes and Sixty-eight 
Hundred odd Dollars in New York State Taxes in 1937 (A. 
A. 40, 41; and A. A. 71). 
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The defendant admitted getting $1725.00 from the plain¬ 
tiff but states the same was in cash (R. 288, 292)—yet he 
produced a letter of February 8,1938 (A. A. 53, 54) wherein 
it was stated that a check in the sum of $1725.00 was being 
sent him by the plaintiff (R. 293). He admitted that the 
plaintiff, (in the defendant’s language) sweetened his taxes 
by making payments of nominal sums from time to time 
(A. A. 19, 20; R. 286). 

Within six months after the defendant terminated plain¬ 
tiff’s continuous and overlapping services for him, the 
plaintiff filed his suit against the defendant for money pay¬ 
able comprising the cash advanced, his expenses and a claim 
in quantum meruit on the basis of $1,000.00 per year for 
six years, lie supported his claim by testimony (A. A. 
67). The original Answer of the defendant denied that 
any services had been rendered as alleged in paragraphs 4 
and 5 of the Complaint and denied further that he had any 
information concerning the advances made by the plaintiff, 
notwithstanding plaintiff’s detailed communication of May 
1, 1942 (A. A. 48, 49) but the defendant did admit the ad¬ 
vance of $1700.00 in cash. 

Without objection on the part of the plaintiff when new 
counsel came into the case (A. A. 8) an amended Answer 
was filed, wherein the defendant pleaded that the claim for 
services for certain years and the claim for $1700.00 cash 
advanced and the claim of $1500.00 for reimbursement for 
expenses incurred by the plaintiff was barred by the Stat¬ 
ute of Limitations. 

After a trial lasting for two and a half days, though con¬ 
tinued thereafter from time to time for defendant’s benefit, 
the Findings of Fact and Conclusions of Law were finally 
entered on December 8,1943. The Court below permitted the 
plaintiff to file an amendment to the ad danmum clause of his 
Complaint to make it conform to the evidence and the is- 
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sues raised, pursuant to the provisions of paragraphs (A), 
(B), and (C) of Rule 15 of the Civil Rules of Procedure. 
The plaintiff in his claim for services on a quantum meruit 
basis had fixed them at $1,000.00 per year, starting when 
the services began and ending when they were concluded. 
The Court found upon a consideration of the evidence, that 
the fair value of the services rendered by the defendant for 
the plaintiff was a sum equal to '2b c /o of the amount of tax 
savings and refunds; a basis which found support in the 
defendant's own understanding of the plaintiff's proposed 
charges. 

The Court acting as Judge and Jury afforded the defend¬ 
ant two continuances to produce additional evidence to sup¬ 
port his counsel’s argument that the savings of $20,058.07 
for the year 1937 in Federal Taxes and the savings of $6,- 
858.31 in Xew York State taxes had not been effected as a 
result of any services on behalf of the defendant by the 
plaintiff. The defendant failed in this respect. The Court 
entered its Findings of Fact and Conclusions of Law on 
December 8, 1943 (A. A. 10, 11, 12, 13) and the Clerk, after 
the amendments to the pleadings had been filed (A. A. 9) 
thereupon entered its Judgment (A. A. 13, 14). 

This appeal was then taken without supersedeas and a 
photostatic transcript of the record agreed upon, and pur¬ 
suant to the Rules, the Appellee joined with the Appellant 
in a joint Appendix of Excerpts of the Stenographic Tran¬ 
script of the Testimony. 

Statement of Issues Raised by Defendant. 

The points or errors relied upon by the defendant may 
be grouped into three simple questions, namely— 

(1) Does the Statute of Limitations apply to a case of 
this nature and these facts? 
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(2) Is the plaintiff’s claim in fact on the quantum meruit 
or contingent as contended by the defendant in his argu¬ 
ment and innuendo? 

(3) Did the plaintiff by a fair preponderance of the evi¬ 
dence establish to the satisfaction of the Court that he had 
effected tax savings and refunds for the defendant in the 
amounts found by the Court below? If so, then what did 
the plaintiff merit or deserve for such services and accom¬ 
plishments ? 

Summary of Argument. 

The defendant wholly misconstrues and misinterprets 
the application of our Statute of Limitations, where an in¬ 
definite but continuous term of employment is involved. 
Moreover to sustain such a plea in this case would, in ef¬ 
fect, be to set at naught the decisions of this Court which 
have given full faith and credit to subsequent acknowledg¬ 
ments within or otherwise of a pre-existing debt or an ob¬ 
ligation to pay the same. The Statute of Limitations has 
no application, and if it had, the defendant’s subsequent 
written acknorvledg merits toll the Statute. 

II. 

Likewise, the defendant misinterprets not only the Com¬ 
plaint and its Amendment, but also the Findings and Judg¬ 
ment of the Court thereon in favor of the plaintiff. The 
case was brought for money payable and for the reasonable 
and fair value of the plaintiff’s services. In part, it is on 
the quantum meruit basis. Evidence by witness Stein, un¬ 
challenged and uncontradicted, sustains the plaintiff’s claim 
on the quantum meruit basis. The Court of his own motion 
in fixing the quantum for the reasonable value of plaintiff’s 
services leaned to and accepted as a means of measurement 
the evidence of the defendant that twenty-five (25%) per 
cent of the refunds and savings would be fair and reason- 
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able. The afterthought of the defendant’s counsel, that 
such a measurement for the services rendered, not alone 
before the Treasury Department here, but also, for services 
before the State Taxing Authorities in New York City and 
Albany, New York, and for consultation and representation 
in the settlements effected in Detroit, Michigan, made such 
services contingent is wholly without merit. That measure 
of fairness and reasonableness adopted by the Court makes 
the charges neither contingent nor does it place the ar¬ 
rangement between the parties on a percentage basis. 
There is not the slightest evidence that the plaintiff was 
employed upon the basis that his fee should be contingent 
upon recovery or savings. Such an arrangement is made 
upon express contract, altogether absent in this case. 

No amount of argument, distortion of the facts, or mis¬ 
conception of them can change the testimony in this case 
and not one iota of it either on the part of the plaintiff or 
the defendant supports the argument of defendant’s coun¬ 
sel that the plaintiff’s services were contingent. In fact, 
the evidence of plaintiff and defendant refutes such a con¬ 
tention. The purpose of defendant’s counsel is self-evi¬ 
dent. He wants to inject Regulations of the Treasury De¬ 
partment in an effort to prevent a just recovery. 

It was the defendant’s understanding from his friend 
who first referred him to the plaintiff that the plaintiff in 
charging defendant's friend usually charged on the basis 
twenty-five (25%) per cent of the amount of the recoveries. 
This basis of measurement, which the plaintiff deserved or 
merited, was adopted by the Court prior to the determi¬ 
nation of the total amount of the savings as calculated in 
the Judgment and Findings of Fact, merely as the yardstick 
to determine the quantum and in the most favorable light 
to the defendant. 
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III. 

General letters from a Department or Governmental 
Agency, irrelevant and unilateral in nature, and not affect¬ 
ing the direct, uncontradicted and unimpeached evidence in 
a case, have no weight to overcome such evidence. 

It is well established in this jurisdiction, that in the ab¬ 
sence of any error of law, the trial court’s judgment on the 
facts supported by the evidence in a case tried without a 
jury is equivalent to the verdict of a jury and will not be 
disturbed upon appeal. 

It is submitted that there are no major errors of record, 
much less, minor errors in this case. The calamity of the 
whole situation is that the plaintiff had the temerity to call 
for a day of reckoning. He demanded the return of his 
cash outlays and for a reasonable sum to compensate him 
for the valuable and lasting services he rendered the de¬ 
fendant. By reason of the defendant’s connections with 
Detroit Bankers, he had secured a cash loan aggregating 
$73,000.00 and settled it for about $11,000.00, retaining the 
cash constituting the difference. The plaintiff was enabled 
through his professional representation and knowledge of 
the application of precedents in tax matters to secure tax 
savings in this one instance in excess of $20,000.00 in one 
fell stroke. The significant and painful thing about the en¬ 
tire case is that the defendant accepted such a tremendous 
cash loan and resultant savings in taxes with a smile and 
indifference bordering on callousness. He row is grieved 
and pained because it lias been properly and by the over¬ 
whelming weight of the evidence adjudicated that he should 
repay the plaintiff the money actually loaned him and ad¬ 
vanced for him as well as a fair sum to compensate plaintiff 
for his six years of faithful, untiring and beneficial service. 
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ARGUMENT. 

I 

The Statute of Limitations Inapplicable. 

The Court below was entirely correct in refusing to give 
any effect to the defendant’s plea of the Statute of Limita¬ 
tions. 

It is a waste of time to call this Court’s attention to 
the fact that the Statute of Limitations does not ex¬ 
tinguish a debt. By the same token, it does not wipe out, nor 
does it vitiate labor and services rendered and accepted by 
him on whose behalf they were performed. Tt has been uni¬ 
versally held to be a statute of repose f o prevent the pres¬ 
entation and establishment of stale claims. 

What is the philosophy of the law which permits a man 
to invoke the Statute of Limitations ! That philosophy com¬ 
prehends a forbidding of the presentation of stale claims 
where evidence is lost through the scattering and death of 
witnesses or the destruction of papers and documents. The 
right remains—the Statute merely suspends or bars the 
remedy. District of Columbia v. Metropolitan Railroad 
Co., 8 App. D. C. 322. 

No amount of argument below or here, no amount of con¬ 
fused thinking, no amount of distorted and irregular state¬ 
ment of facts, no amount of specious argument, and no 
amount of failure on the part of the defendant below or 
here, to state the transactions between the plaintiff and the 
defendant in their true light and sequence ought to defeat 
the just and righteous demands of the plaintiff. 

A reading of the plaintiff’s effort here to state the case 
chronologically and in proper sequence shows that the facts 
in the case and the law applicable are not nearly so com¬ 
plicated and confused as the defendant would have this 
Court believe. This isn’t a difficult case. 
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The employment of the plaintiff by the defendant under 
the Powers of Attorney granted were of a continuous and 
continuing nature (R. 25, 26; 55) and not isolated by years 
and transactions. A reading and an attempt to understand 
the defendant’s position, as shown by the defendant’s state¬ 
ment of the case, his argument, and the meager testimony 
(IV 2 out of 70 pages) which he has seen fit to present to the 
Court in the Appendix, demonstrate that the defendant’s 
troubles were wrapped up in several years which over¬ 
lapped each other and that the preparation and filing of 
claims for refund, claims in diminution for assessments, 
briefs, advice, attending conferences in Detroit, Albany 
and Washington on many occasions, the traveling on the 
part of the plaintiff for the defendant, covered many trans¬ 
actions through'the years that could not be segregated and 
set apart on a year to year basis. 

If there were or could be, and we submit there is not, any 
merit to the defendant’s contention that the services were 
isolated, individualistic in character or on a year to year 
basis, the merits of such a contention are quickly dissipat¬ 
ed by an application of the provisions of Title 12, Sec. 305 
(11:5) of our Code, which provides, in substance, that if 
there be some written evidence of an acknowledgment or 
promise, the Statute is tolled. 

With respect to the latter point, is there anything of rec¬ 
ord sufficient to show an acknowledgment or promise suf¬ 
ficient to cause the Statute to be tolled? On March 1,1042, 
the defendant, among other things advised the plaintiff in 
writing: 

“Please earrv out our arrangement, paving taxes 
• # \” (A. A. 17,18; 64, 65.) 

What was that arrangement? 

“Mr. Lalley wanted me (Escoett) to appear before 
the Tax Authorities to make whatever reports were 
necessary, and to pav his tax bills.” (R. 51, 53) (A. A. 
17,18,19, 20, 21.) 
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In the defendant’s self-serving communication of April 
23,1942, after apologizing for his delay in answering plain¬ 
tiff’s communication of December 22, 1941, he again ac¬ 
knowledged the arrangements which were of an indefinite 
duration and for the services above stated which the plain 
tiff was to perform for the defendant, when he said, among 
other things: 

“I do recall and again acknowledge receipt of $1700.00 
received some vears ago in cash from vou * * (A. A. 

46.) 

And later on in the same communication (A. A. 47) the 
defendant said: 

“(h) Therefore, will you kindly advise me prompt¬ 
ly with an itemized statement detailing all transactions 
of my account with both Federal and State Tax Au¬ 
thorities, stating what they have paid you and dates 
of payment, ichat you have paid them, what amounts 
have been due me on account of refunds, and at the same 
time let me know ivhat you feel your services are icorth 
for your work, as this is a subject we have never dis¬ 
cussed.” 

Further on in the same letter (A. A. 48), the defendant 
wrote: 

“ (i) I niffst insist, so that I may know where I stand, 
upon a clear statement as per the above without delay, 
and this request is not intended to ‘ sell you down the 
river.’ ” 

Further on in the same communication of April 23, 1942: 

“(.]) * • * I think it is only fair to expect a state¬ 

ment from you as requested * # * let me know just 
where I stand, and at the same time, we shoidd arrive 
at a mutually satisfactory basis of fee for you in con¬ 
nection with your activities on my behalf.” 

These latter admissions and acknowledgments do not at¬ 
tempt to divide the services of the plaintiff up piecemeal, 
item by item, transaction by transaction, year by year. 
These are afterthoughts originating with his second set of 
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counsel in this case. The purpose, of course, is to seek 
refuge in the plea of the Statute of Limitations. 

On May 1, 1942, the plaintiff gave the defendant a com¬ 
plete and itemized statement of the various items of cash 
advanced and a statement of what he considered his serv¬ 
ices were worth and the amount of outlays for expenses, 
etc. (A. A. 48, 49). 

Again on May 6,1942, the defendant, among other things, 
wrote (A. A. 50): 

“1 want a full statement, simple and not confusingly 
prepared, setting forth what you, acting as my agent 
with necessary power of attorney, received from tax 
departments, received from me, et cetera, and what you 
paid on my account, giving in every instance dates. 

“Please, therefore, prepare two statements, one for 
Federal and one for New York State, setting forth 
debits and credits my account.” 

In the same letter (A. A. 52) the defendant wrote the 
plaintiff: 

“As to your charges, I wish to amplify further to my 
letter of April 23, 1942 to you, paragraph (h), wherein 
I stated charges were never discussed and by this I 
mean as to what your percentage would be on my re¬ 
funds obtained for me on account of 1932 return prin¬ 
cipally, for we did discuss that your charges would be 
so based. Mr. Walsh who recommended you to me, 
had told me your normal charges were on about a 
twenty-five per cent basis on such recoveries, but in 
view of special considerable favors I had done for you, 
I definitely was led to believe from your many conver¬ 
sations with me that special consideration would be 
shown me.” 

The defendant had the information he demanded in his 
letter of April 23, 1942, as well as May 6, 1942, for in De¬ 
cember, 1941, the plaintiff wrote him advising him of the 
credits and debits for certain years and how the defendant’s 
alleged losses and bad debts had been used to the defend- 
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ant’s advantage (A. A. 6S, 69). It appears that the defend¬ 
ant had a subsequent conversation with Mr. Walsh, though 
the exact date is not shown but, no doubt, it must have oc¬ 
curred after he had received the plaintiff’s statement of his 
charges on May 1, 1942, for he relates a conversation with 
Mr. Walsh, though objectionable was permitted to stand: 

“I saw Mr. Walsh, and I said, ‘What does this man 
Escoett charge you?’ and he (Walsh) said ‘Usually 
25 per cent on the recovery." I said ‘He isn’t going to 
get that from me, because it just means taking one line 
from 1934 and inserting it in 1932." ” (A. A. 67.) 

Continuing, Lalley testified: 

“Mr. Escoett, this is the situation: Walsh tells me 
what he has paid you, and this situation is so simple 
that I don't think it is worth that amount of money. 
So he (Escoett) said ‘Well, you don’t need to worry 
about that. I will treat you fairly.’ ” (A. A. 67.) 

Undoubtedly, that conversation is in confirmation of what 
Lalley had written Escoett on May 6,1942 (A. A. 52). 

This conclusion that the conversation with reference to 
the measure of compensation to which the plaintiff was en¬ 
titled is strengthened by the fact that there was no conflict 
between the parties all during the years from 1936 through 
1941. Lalley had no cause to complain because he had re : 
ceived no bill. His complaints arose after he had been 
sent a statement showing the amount of the advances of 
cash and a statement for plaintiff’s services. This was 
done by letter of May 1, 1942, supra. 

It is again submitted that, if there were anything at all 
in the effort of the defendant to escape the payment of his 
just debts by seeking refuge behind the salutary wall pro¬ 
vided by the Statute of Limitations, such efforts are nulli¬ 
fied by the defendant in his written aclcnowledgmeuts and 
promises above quoted. 
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Cases Cited by Defendant Analyzed. 

Counsel will now attempt to show the inapplicability of 
the authorities quoted by the plaintiff in support of Point 
1. The Court will not take an isolated statement in an 
opinion nor .the statement of a general principle of law 
and quote it in support of a doctrine where the particular 
facts of the case cited aren’t parallel to the facts in the case 
presently under consideration. Neither should counsel. 

What are the facts in the case of Howard University vs. 
Cassell, 126 F. (2d) 6: 75 U. S. App. D. C., 75, 79? Cassell 
was employed by Howard University in a number of ca¬ 
pacities. He was Superintendent of Buildings and Grounds; 
he was Architect and for that service received $5,000 or 
$6,000 a year, and some nine years thereafter while carry¬ 
ing on these functions as Superintendent and Architect, he 
was additionally employed as the Agent of a Committee of 
the University in its Expansion Program. At a point dur¬ 
ing these latter services as Agent, Cassell was notified— 

“After completion of this report (the same being the 
report of his activities as Expansion Agent) your fur¬ 
ther duties in connection with the Trustee Committee 
on Expansion will be confined solely to the perform¬ 
ance of the services which the Committee may call 
upon you to render in connection with the purchase of 
further pieces of property.” 

It was more than three years after the date of this ter¬ 
mination of his services as Agent for the Expansion Com¬ 
mittee that suit was brought for services theretofore ren¬ 
dered under that particular employment. The employment 
of Cassell in that case was different from the employment 
of Escoett in this case. When Escoett’s services were def¬ 
initely terminated on or about May 7, 1942 by the revoca¬ 
tion of the general powers theretofore given him, and he 
was unable through negotiation from May of 1942 until No¬ 
vember, 1942 to secure just payment for his services and 
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for the monies advanced, he, in November, 1942, filed this 
suit. The Court specifically held in the Cassell case that 
there was a definite termination of Cassell’s services at a 
time more than three years prior to the bringing of his 
suit. Such are not the facts in this case at all. 

In the case of Chew vs. Baker, Administrator, 4 Cranch 
D. C. 696, while the Statute of Limitations was not held 
applicable, an examination of the facts shows that an ac¬ 
tion was commenced on November 21, 1834 for work done 
prior to August 10, 1931; payments on account were to be 
made on a monthly basis, because it was on that basis that 
the defendant received money from estimates furnished by 
plaintiff’s Engineer to the Chesapeake and Ohio Canal Co. 
Here was a single undertaking in which monthly estimates 
were provided by the plaintiff to the defendant on reports 
of plaintiff’s Engineer and on the basis of such estimates, 
the Canal Co. made payments to the defendant. It wasn’t 
a series of transactions overlapping and comingled through 
a period of years where services in one transaction com¬ 
mences before the termination of services in prior transac¬ 
tions. 

In the McCurley case (McCurley vs. National Security 
and Trust Co., 49 App. D. C. 10) cited by the defendant, 
there was a claim for a specific sum of money per month 
due the plaintiff by the defendant’s testate. There was no 
claim for value of services. The theory of the plaintiff’s 
case under the Rules then existing was not upon a quantum 
meruit as stated by the Court at page 15. “The value of 
the services were immaterial,” says the Court. The Court, 
moreover, says that there was not a particle of testimony 
showing what the value of the services was and conse¬ 
quently there was nothing upon which a jury could base a 
verdict for their value. Certainly the Court was not in 
error in holding that the plaintiff’s specific claim in that 
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case for monthly services at a specific rate extending over 
a period of more than three years was barred to the extent 
exceeding three years. The liberality of our present rules 
now precludes such miscarriages of justice as the plaintiff 
in the McCurlev case might have amended. 

In the case now before this Court, the claim that the term 
of services were specific from year to year, item for item, 
claim by claim, is purely the child of counsel’s imagination 
wholly negatived by the conduct of the parties and the very 
solemn written admissions of the defendant, supra. 

In Trust Co. vs. Darling, (21 App. D. C., 132, 139, 140) 
monthly instalment payments were due the beneficiary un¬ 
der a trust. Clearly those instalments maturing more than 
three years prior to the bringing of the action were barred 
under the Statute. We submit it would have been different 
had the amount of the instalments not been fixed and 
their payments on certain dates had not been theretofore 
established. It would have been different had the Trustee 
subsequently acknowledged in writing his indebtedness with 
a promise, express or implied, to pay regardless of whether 
or not the exact amount due had ibeen agreed upon or had 
been mathematically determined. 

In the Moore vs. Snyder case, cited by the defendant and 
appearing in 109 Fed. (2d) 840; 71 App. D. C. 293, the 
C-ourt held that there was not a proper acknowledgment of 
the debt. The creditor merely signed a prepared form state¬ 
ment, and she did that with exceptions, and under circum¬ 
stances bordering upon fraudulent representations. 

The case of Bell vs. Morrison, cited by the appellant, 1 
Pet. 351, 352, on page 9 of his brief, was a suit brought in 
1820 involving the construction of the Statute of Limita¬ 
tions of the State of Kentucky. The real and turning point 
in the case was whether or not an acknowledgment of a debt 
after the Statute had run by a retired partner could bind 
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the partnership or the remaining partners. This is the 
question stated by Justice Story at pages 356, 358. There 
it was annunciated that a retired partner could not bind 
the partnership and no promise could be inferred from the 
retired partner’s acknowledgment. 

In the case of Smith vs. Ross, 31 App. D. C., 348, 354, 
clearly the Court was correct in its holding that where 
supplies and materials were bought from time to time and 
payments thereon were made from time to time, that the 
last item in such a mutual account marks the day the Limi¬ 
tations would begin to run. How can such a state of facts 
parallel those now before the Court when we are considering 
overlapping and miscellaneous services rendered under 
general powers of attorney remaining unrevoked, uncan¬ 
celled and continuing in full force and effect from June, 
1936 through to May 7, 1942 ? 

In the case of Ross vs. Fickling, 11 App. D. C. 442, 451, 
the plaintiff in a mutual and running account sought to 
remove or obviate the running of the bar of the Statute of 
Limitations by subsequently entering items on his side of 
the account. The Court rightly held that such action would 
wholly destroy the operation of the Statute in all cases. 
New life would be given a dead account, if this were per¬ 
missible. How can this case help defendant’s position? 
He (Lalley) acknowledged the services, and advances. He 
disputed the value, but then only in 1942 (April and May) 
and the amount of advances of cash for him. Had he done 
otherwise, there would have been no litigation between 
Escoett and Lalley, hence no alleged errors for this appeal. 

The foregoing authorities cited by the defendant in his 
Brief on appeal with the short analysis given do not con¬ 
tain a case in which the facts have the slightest similarity 
to the facts in the present case now under consideration 
by the Court. Hence, it is logical to say that the general 


23 


principles of law stated in them while applicable to those 
facts are neither persuasive nor controlling in this appeal. 

The Rules of Court require that in actions ex contractor 
Bills of Particulars be filed. Bills of Particulars are often 
required in actions cx delicto. Arbitrary amounts have 
been set to cover the item of “pain and suffering”. So 
when the defendant demanded of the plaintiff to know what 
his reasonable services through the years were worth in his 
communications of April 23, May 4, and May 6, 1942, the 
plaintiff in replying on May 1st, 1942 set his services at a 
valuation of $1,000.00 per year, and the Court in fairness 
to the defendant adopted a different yardstick in the 
measurement of the same. 

While it is not admitted for a moment that there is any¬ 
thing to the point that the Statute of Limitations is appli¬ 
cable to the continuous and continuing employment of a 
miscellaneous nature of the plaintiff by the defendant be¬ 
cause of the very nature of the transactions involved, the 
services rendered and the advances made under the gen¬ 
eral powers of attorney and which, no doubt, would have 
been continuing to this very day, had not the plaintiff been, 
through necessity, compelled to call upon the defendant for 
some payment on account, it is submitted that a fair read¬ 
ing and consideration of the entire record of the testimony 
and the contentions of the defendant show that the only 
issue ever between him and the plaintiff was as to (a) the 
value of plaintiff’s services, and (b) the amount of the ad¬ 
vances. A reading of the defendant’s testimony, his writ¬ 
ten admissions and obligations to pay, removes this alleged 
error beyond serious consideration. The correspondence 
between the parties leads to this inescapable conclusion. 
Here the acknowledgments for the advances and the ser¬ 
vices were made directly to the plaintiff. Had they been 
made to a stranger, they would have been sufficient. Strong 
vs. Andros, 34 App. D. C. 278, 282, 283. 
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The Court will bear in mind that our Statute in provid¬ 
ing for the tolling of Limitations as a bar to actions uses 
acknowledgement and promise in the alternative. An ac¬ 
knowledgement is sufficient. A promise is sufficient. The 
law is clearly and carefully explored in Catholic University 
vs. Waggerman, 32 App. D. C. 37. A distinct acknowledg¬ 
ment by a debtor implies an subsisting personal obligation 
and constitutes an implied promise to pay such a debt. No 
particular form is required. Green vs. Reeves, 47 App. D. C., 
85, 86; Bean vs. Wheatley, 13 App. D. C. 473. In the latter 
case, the inference of an acknowledgment can be inferred 
not only from the facts but also from the acts of a debtor 
without words of express acknowledgment. The acts of the 
parties, the correspondence between the parties and the 
continuing services rendered are evidence that will be taken 
and considered as a whole. Fragments may not be extracted 
to prove a particular point. Hayden vs. International Bank¬ 
ing Corporation, 59 App. D. C. 313, et seq. 

Appellant’s Unjustified Statements 
and Conclusions. 

The defendant in the third paragraph of his brief at page 
10 states that “Escoett admitted isolated tax matters * • * 
and that his continuous transaction of Lalley matters 
stemmed from definite misrepresentations on his part”. 
The record does not support any such statement of fact, 
but is exactly to the contrary. (A. A. 17, 18, 19; R. 267). 

Lalley prepared his own returns and, therefore, the au¬ 
thor of his own difficulties and problems. As these problems 
arose, as his returns were challenged, and as communica¬ 
tions came from the Departments to Lalley, he forwarded 
the same to Escoett to handle for him (A. A. 69,70; R. 13,14) 
Counsel again in the foregoing statement attempts to show 
a state of facts wholly unsupported by the record and draws 
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a conclusion from them entirely unjustified by the evidence. 
It was discovered that the reason why the claim for $2508.34 
could not be sustained was due to Lalley’s misrepresentation 
of the fact that he was a resident of the State of New York 
and that he had originally filed his return as a non-resident. 
To pursue such a claim and to have endeavored to establish 
it, would have required the plaintiff to join with the defend¬ 
ant in fraudulent representation. Lalley knew this. Escoett 
knew this. Lalley’s present counsel ought to know it. (R. 
307, 308, 309; 312, 314, 315, 316.) 

There is no justification for the contentions in the fourth 
paragraph of page 10 of Appellant’s brief. The record 
shows contrary-wise. 

The Collector of Internal Revenue permitted the filing 
of a claim for refund upon the promise that payment would 
be made upon the unpaid balance of the 1932 assessment 
for the reason that by the time the claim could be considered, 
the defendant thought Escoett would pay the same. There¬ 
fore, the conclusions referred to in the second paragraph 
on page 11 are entirely strained because the plaintiff tes¬ 
tified that by the allowance of the refund of $424.00 for 
1932 and the payment of $500.00 by Lalley, there would be 
an abatement of the difference of $1631.57. (A. A. 44,45.) 

On page 11 of Appellant’s brief at the second paragraph 
beginning “In other words”, etc., the aspersions therein 
contained are wholly negatived by the record. 

By the same token is the misstatement of fact in the 
last paragraph on page 11, wherein Appellant says— 

“Knowing that taxes must be paid and advising Lalley 
such payment was unnecessary”. 

Counsel does not want to quibble about Lalley’s inability 
to pay his taxes. He might have been able. The undis¬ 
puted fact and truth is that he didn’t pay. The reason he 
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didn’t pay was “his arrangement” with Escoett that he 
(Escoett) should pay the instalments, file claims for re¬ 
funds, claims in abatement and for over-assessment and to 
use Lalley’s own language “sweeten” my taxes. 

There isn’t any justification in the record for the state¬ 
ment in Appellant’s brief appearing in the last sentence of 
paragraph 1, on page 12— 

“Upon the facts, Escoett does not create a. running ac¬ 
count by making tax payments after misleading Lallev 
into the belief that no payments were required, nor is 
there excuse for the failure of Escoett to claim the 
$1725 advancement within the three years after De¬ 
cember, 1938.” 

The undisputed fact in the record regarding the fore¬ 
going is that Escoett had to put up $1725.00 before Lallev 
could receive the amount he did receive in a claim for re¬ 
fund, namely, the sum of $3974.05 which embraces the sum 
of $1637.57, noted above. Nowhere in the record is there 
a line of evidence or testimony to the effect that any of 
Lalley’s overdue taxes or subsequent taxes could be paid 
out of refunds. In some instances, credits in the cancella¬ 
tion of proposed assessments forbade under the Regula¬ 
tions the return of cash refunds. Lalley knew this and 
he knew it on March 1, 1942 when he advised Escoett that 
he had sent a payment of $100.00 on account to Mr. Higgins 
(A. A. 17). 

The foregoing clearly substantiates the testimony of 
Escoett that it was Lalley’s habit to make a small payment 
and thereafter string out the balance indefinitely. It was 
Lalley’s hope by paying a small instalment that through 
the technique and skill of the plaintiff or some good fortune 
on the part of the Lord, here or there some deduction might 
appear to take care of his balance (A. A. 17, 64) (R. 238, 
367). 
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It doesn’t require a man to be a tax expert to know that 
the Government would not refund taxes to a claimant that 
may be due him, if he were delinquent in the payment of 
his current or over-due taxes for a prior year, any more 
than the Court below would reduce a judgment for alimony 
upon the application of one in arrears. Principles of com¬ 
mon sense, equity and justice dictate such a policy not 
only on the part of the Executive Branch of the Govern¬ 
ment but also on the part of the Courts in its- establish¬ 
ment of principles of law. In paying the defendant’s taxes, 
Escoett was merely carrying out the arrangement origi¬ 
nally entered into between him and the defendant and con¬ 
firmed at as late a date as March 1,1942, (A. A. 17,18) and 
by the defendant previously (R. 286, 287). 

The defendant in the last paragraph on page 11, departs 
entirely from the record and his own instructions as stated 
in the foregoing paragraph. If refunds in cash were not 
received, over-assessments were cancelled which resulted 
in an equivalent of savings. Lalley could not have obtained 
the cash refund of $3974.05 had not Escoett advanced him 
the money with which to pay the prior assessment. 

It is respectfully submitted from the foregoing that the 
authorities in this jurisdiction supported by the unequivocal 
state of facts in this case, supports the view taken by the 
Court below and wholly destroys any merit in defendant’s 
contention that the Statute of Limitations is a bar to any 
part of plaintiff’s claim for the refunds effected, the sav¬ 
ings secured, and the actual cash outlays expended out 
of pocket by the plaintiff for the defendant. 
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Plaintiff’s Claim Is Not and Never Has Been Contingent. 

The defendant contends in his second alleged error that 
the Court erred in permitting Escoett to claim and recover 
contingently upon his amended Complaint, etc. There is 
no amended Complaint. The amendment to the Complaint 
was made pursuant to the Rules and merely for the purpose 
of making the quantum of the judgment in the ad damnum 
clause, conform to the evidence and the Findings of the 
Court. It is submitted that this Court has the power under 
the new Civil Rules of Procedure to allow and could allow 
an amendment for the purposes permitted by the Court 
below. Nowhere is the nature of the plaintiff’s claim 
changed or altered, and nowhere is there a departure 
or variation from the original quantum meruit basis for the 
services rendered. For the cash paid out of pocket by the 
plaintiff for the defendant, the claim is on the basis of 
money payable to the plaintiff. 

No fault can be found with the case of Gilbert v. Fay, 
4 App. D. C. 38, as to the statement of the law under com¬ 
mon law pleading and the practice and procedure in force 
in the District of Columbia in cases filed in 1893 and decided 
in 1894. Our rules and practice are different now. 

The defendant errs in his misconstruction of the Court’s 
substitution of his Finding, an equivalent of 25%, as the 
proper yardstick of measurement of the worth of the plain¬ 
tiff’s services, their fairness and reasonableness. Coun¬ 
sel for the defendant in the third paragraph on page 15 of 
his brief admits that at the time of the employment there 
was no agreed basis for compensation. This admission 
is in harmony with the contention of the plaintiff. The 
action of the Court in no way modifies the original arrange- 
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ment between the parties either in point of fact or law. 
It has been held and rightly so in this jurisdiction that 
where there is a charge for professional services having 
no fixed market value, a party is not bound by the charge 

i • 

he sets for his services. When Escoett billed Lalley for 
the value of his services on the basis of $1,000.00 per 
year, he nonetheless, and so could the Court find without 
error by reason of the nature of the services, claim and 
recover a larger sum, Chinn v. Lewin, 57 App. D. C. 16, 18, 
19. 

It is remembered that the Court disallowed the claim 
from expenses of the plaintiff. The award of the Court 
wasn't contingent, nor was recovery contingent. What 
confuses counsel for the defendant, if he is confused, and 
what will not confuse this Court and doesn’t confuse coun¬ 
sel for the plaintiff is the yardstick of measurement of 
fairness and reasonableness adopted by the Court below, 
and adopted by the Court without a knowledge at the time 
of the total amount the judgment would aggregate but 
with a desire on the part of the Court below to accept at 
least some part of the defendant’s testimony as having 
some color of veracity. It was the defendant’s position 
that the quantum meruit basis was to be a sum equivalent 
to twenty-five (25%) per cent. 

Nothing in the case of American Security and Trust 
Co. vs. Kavency, 39 App. D. C. 223, sustains defendant’s 
contention. The quotient there adopted constituted no 
error. Certainly a Bill of Particulars limits a defendant 
and restricts his proof to the subject-matter specified. The 
harsh Rules existing in the Kavency case are not now in 
effect. The new Civil Rules of Procedure have for their 
purpose the doing of substantial justice between parties 
litigant, thereby preventing unworthy and unsavory de- 
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fendants from resorting to tricks of artifice or seeking 
refuge in hiding behind the mechanics of rigid pleadings. 
The argument is without finesse and without merit. 

No fault can be found with the case of Neubeck vs. 
Lynch, 37 App. D. C. 576, 581. The test in such cases of 
amendment is whether there is a departure from the cause 
of action originally alleged. Counsel have often insisted 
upon departure as a means of defeating a plaintiff's claim. 
Suppose, for instance, false imprisonment is alleged as a 
basis of a claim and an assault is proved. The Statute of 
Limitations with respect to these actions is one year. 
If departure can be shown in a Complaint or a different 
cause of action supported by the evidence from that al¬ 
leged, a suit for false imprisonment may be defeated, where 
a suit for assault is attempted to be substituted by an 
amendment or by proving a case resulting in a departure 
or variation. Palais Royal vs. Orton, 62 App. D. C. Ill, 
112 . 

On page 16 of defendant’s brief, we begin to deal with 
more afterthoughts having no bearing whatever upon the 
merits of this controversy between these parties in a 
Court of Law. It is submitted that this Court, no more 
than the Court below, is going to concern itself with de¬ 
fendant's effort to drag the red herring over plaintiff’s 
trail by the introduction at a belated date of certain Regu¬ 
lations of the Treasury Department in reference to con¬ 
tracts for services based upon contingent fee arrange¬ 
ments. How logically the defendant can reconcile the argu¬ 
ment in the second paragraph on page 16 of his brief 
with the first sentence in the third paragraph on the pre¬ 
ceding page 15 is beyond our comprehension. The parties, 
counsel and the Court below will all agree and are now 
in agreement that the services were not on a contingent 
fee contract. Hence, the Regulations are quite inapplie- 
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able. It is only a repetition to again say that the measure¬ 
ment adopted by the Court below does not make the fee 
contingent. Quantum means amount when translated lit¬ 
erally. In the substitution of dollars for an amount based 
on a percentage in nowise converts such action into one 
of contingency. All of this, of course, is further dissipated 
by the fact that the plaintiff in this case appeared before 
the State Tax Authorities in Xew York, the Taxing Author¬ 
ities in Michigan, as well as before the Treasury Depart¬ 
ment in Washington. It involved the study of complicated 
security transactions and a study of the provisions of the 
law relating to “forgiveness of indebtedness”, before and 
after the filing of Lalley’s returns. A contingent fee neces¬ 
sarily is based upon an express agreement to that effect. 
It involved the study and conferences relating to the action 
of the State Courts in Michigan in the compromise settle¬ 
ment of the liability of $73,000.00 for $11,000.00. 

In one breath, the defendant says there was no agreed 
basis for the fees, and before that hot breath is cooled, he 
blows again and says they were contingent which pre-sup- 
poses an express agreement, supra. This Court knows 
that contingent fee arrangements are required to be sub¬ 
mitted the Treasury Department for the purpose of pro¬ 
tecting the taxpayers, as well as the Government. It pre¬ 
vents subterranean leakages from unworthy employees of 
the Department to unscrupulous counsel in private prac¬ 
tice 1 regarding the possibility of isolated claims for re¬ 
funds in a case where a taxpayer has paid more than the 
law requires him to pay. Nowhere in the Regulations is a 
man prohibited from answering proposed assessments of 
additional taxes, filing claims for refunds, answering chal¬ 
lenges to proposed assessments, making studies for a 
client, effecting settlements for a client, preparing com¬ 
munications for him and assisting him in making his re- 
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turns before both State and Federal Governments, and 
charging for such services what they are reasonably worth. 

The Ballinger case and the Maryland Casualty Co. case 
haven’t the slightest application to the facts in this case. 
That argument was thrashed out thoroughly in the Court 
below, and counsel for the plaintiff had thought that the 
defendant would have been sufficiently satisfied with the 
showing of the lack of merit he there made and would 
accordingly have abandoned this straw. 

The case of Hammett vs. Ruby Lee Minar, Inc. was a 
Bill in Equity and the Rule has existed here from time 
immemorial that an admission in an equity answer can be 
used against the party making the admission and, therefore, 
the facts thus admitted opens the case in the Court of 
Appeals to both the facts and the law, but only in such 
a way that questions of law may be deemed proper. The 
true rule will be shown later on in this brief that in the 
absence of an error of law where the Findings of Fact 
and Conclusions of Law are supported by the evidence, 
they will not be disturbed upon appeal. 

The defendant has cited the case of Sun Indemnity Co. 
vs. American University, 26 F. (2d) 556; 58 App. D. C. 
184, p. 185. The Court in the Sun Indemnity case said 
that the only question before the Court of Appeals was 
one relating to the interpretation of written instruments 
and that such a case was one of law and not fact as the 
facts were undisputed. The Court below, nor is this 
Court required to pass upon the effect, nor does this case 
turn upon the legal effect of any written instrument. The 
decision in this case was based upon the testimony of the 
parties to the case, their written documents and all the 
relevant evidence submitted and considered as a whole, and 
it is respectfully submitted that this Court will not permit 
substantial justice to be thwarted by any tangent devices 
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adopted by counsel and never considered as pertinent by the 
parties to the cause and especially the defendant who on 
so many occasions, lavished his expressions of gratitude 
on the plaintiff. 


in 

The Plaintiff Established His Claim by a Fair 
Preponderance of the Evidence. 

The points or errors alleged by the defendant, Nos. 3, 4 
and 5, will be considered by the plaintiff here in a group 
because they relate to certain of the Findings of Fact and 
Conclusions of Law of the Court below based upon its 
consideration of the evidence in the record. 

Counsel feels that the Court should not disturb the Find¬ 
ings of Fact by the Court below as they relate to the math¬ 
ematical computations appearing in its Findings of Fact, if 
the same is supported by the evidence, and especially in this 
case where we submit the same is supported not only by 
the greater weight and fair preponderance of the evidence 
but also in many instances where the same stands in the 
record unchallenged and not refuted. The plaintiff at the 
instance and for the convenience of the Court took his 
files, broke down his services into periods of years in order 
that the Court might determine from the income tax returns 
of the defendant what services the plaintiff had rendered 
in each of the years and the savings and refunds which 
had been effected as a result of plaintiff’s efforts. 

On pages IS and 19 of defendant’s brief, his counsel 
desires this Court to determine the existence and non¬ 
existence of certain facts found as facts by the Court 
below sitting as a Jury in the absence of any refutation 
on the part of the defendant by way of any testimony or 



other evidence, in the case. No error of law is set forth 
in support of point 4. Complaint is made that the allowance 
of 25% as an equivalent for the reasonable value of the 
plaintiff’s services was excessive. There is no evidence 
that it was excessive and such a contention is merely an 
argument. It clarifies no disputed issue of fact nor does 
it simplify or support any proposition of law on which an 
appeal may be based. 

The undisputed evidence in this case stripped of all the 
argument of defendant’s counsel is that as a result of his 
conferences, services, professional representations, briefs, 
the papers filed, and his expert knowledge of the appli¬ 
cation of the provisions of the income tax laws that the 
savings and refunds which the defendant gained either 
by cash returned to him or in reduced tax assessments, 
were accomplished by the plaintiff. That is a fact and no 
amount of argument can destroy it (A. A. 70, 71). 

This Court is in no position to sav, as a matter of 
law, that the Court below erred in giving credence to 
the testimony of Escoett as contended by the defendant 
in his alleged error 4. The decision of this Court herein¬ 
after quoted shows that the Rule has been announced over 
and over again that this Court will not disturb the Find¬ 
ings of Fact below if they are supported by the evidence 
because the Judge below obviously in his capacity as a 
Jury seeing and observing the witnesses, their manner of 
testifying, the pertinence and relevancy of their testimony 
and in the construction of the documents introduced in 
relation to that testimony is in an better position to deter¬ 
mine who is telling the truth and who isn’t. 

The defendant makes much ado over the substantial 
savings in taxes. Now, simply stated, Escoett by reason 
of his ability and knowledge of tax matters succeeded in 
getting Agent Crum, who had the report of the compromise 
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settlement of a cash loan of $73,000.00 for $11,000.00 under 
consideration, to accept his (Escoett’s) view submitted on 
behalf of the defendant that the forgiveness of this 
indebtedness constituted no enrichment and that the differ¬ 
ence in the income from the cash loan was not taxable, 
with the net result that in Federal taxes Lalley was saved 
an amount of $20,158.09 and in the New York State Taxes 
the amount of $6,858.31, and that the only additional as¬ 
sessment which was made was the small sum of $82.41 
(A. A. 33). Is Lalley in any position now to complain 
about having to pay such a small sum to the plaintiff 
for such services? This shows the type of man the defend¬ 
ant is. He is willing not to pay back his associates some 
Sixtv-two odd thousand dollars, while his counsel said 
he made an average of $23,500 a year in salaries and in¬ 
come (Brief 29) and he is willing to have Escoett go to ' 
Detroit on two occasions and overcome a tax liability 
of the amount above stated for the Federal Government 
and a State liability for the State of New York, and at 
the same time have the gall to urge in this Court that his 
servant, Escoett, is not entitled to fair wages for his ser¬ 
vices. 

Counsel for the appellant in his brief beginning on page 
18 and concluding on page 27, attempts to break down cer¬ 
tain items of savings and taxes as substantiated by the 
evidence and to criticize them by saying that they were not 
the result of any efforts or labors performed by Esocett. 
Rather than trouble the Court with an explanation of each 
item, as an explanation appears uncontradicted in the 
record, it may be helpful to the Court to explain briefly 
the item in reference to the 1937 savings both in Federal 
and State Taxes aggregating the sums of $20,158.06 and 
$6,858.31, respectively. Both of these items arise out of 
the so-called Detroit bank transaction. Appellant became 
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indebted to tlie bank for money loaned. Subsequently 
the bank was placed in the hands of receivers. Appel¬ 
lant's obligation now rested not only on the obligation 
to repay the loan, but to pay an assessment levied on him 
as a stockholder. The entire indebtedness was comprom¬ 
ised, there was confirmation by the court, a release of the 
debtor by a covenant not to sue and a consummation of the 
transaction. Complicated stock transactions were in¬ 
volved in the compromise (A. A. 24, 26). 

The defendant in his 1937 Federal Return claimed deduc¬ 
tions as follows: 

“Deduction Detroit Bankers cash payment.. $6,050.00 


Abandoned assets as follows: 

100 shares Frederick Stearns & Co. 3,200.00 

1000 shares Clayton Lambert Mfg. stock... 7,719.25 


Total.$16,969.25" 


The items in reference to the Frederick Stearns stock and 
the Clayton Lambert Manufacturing stock were stated at 
their cost value to the defendant and the item was question¬ 
ed. The claim for deduction of $16,969.25 grew entirely out 
of Detroit Bank transactions (A.A. 29). Appellant in his 
brief (p. 24) contends that the difference or so-called enrich¬ 
ment issue was not raised by the Taxing Authorities nor 
was it overcome by the plaintiff. The proof, however, is 
otherwise the Government having challenged the propriety 
of this claim of $16,969.25 as a proper deduction opened 
Pandora’s Box, thereby bringing into the open the compro¬ 
mise settlement of the Detroit Bank obligations (A.A. 29). 
It provoked an investigation by the Government Examin¬ 
er’s and the call for the production of other documents and 
other evidence relating to the Detroit transactions. Here 
the appellee performed the major portion of his services 
for the appellant. Whether the amount of the forgiveness 
was income and subject to tax remained in question. Suf- 





37 


fice it to say, the appellant did not pay the tax on the differ¬ 
ence between $62,000.00 and $73,000.00. The only amount 
of tax he did pay was in the reduction of the allowance from 
$16,969.25 to $82.00 (A.A. 28). The $16,969.25 item was 
reduced to the sum of $11,000.00 (A.A. 71). The adjustment 
downward from $16,969.25 was based upon the Govern¬ 
ment ’s taking; the market value of the pledged stocks when 
forfeited rather than what they cost the appellant when he 
purchased them (A.A. 30, 31). 

Actually, the compromise effected a saving to the appel¬ 
lant of $62,000, for the original entire indebtedness of 
$73,000 was discharged by the payment of $11,000.00 (A.A. 
71). Thus was presented the question: was the forgiveness 
of the debt to the extent indicated, a gain or income for 
which the appellant as taxpayer was liable? A discharge 
of indebtedness, the remaining assets being unaffected, is 
clearly a gain. For example, the purchase by a corporation 
of its own bonds at a discount, there being no shrinkage of 
assets, is a taxable gain. United States vs. Kirby Lumber 

Company, 284 U. S. 1, 52 S. Ct. 4. 

♦ 

Now, was appellant, in these circumstances, liable for the 
tax? It is conceded if appellant, following the forgiveness, 
had no remaining assets, the forgiveness would have con¬ 
ferred no benefit on him for in such case there would be no 
increase of net assets resulting from the forgiveness. How¬ 
ever, if the appellant was relieved of the payment of $62,000 
by paying nothing therefor, his remaining assets, if he had 
such, would, to the extent of $62,000, be increased, for the 
assets would be then discharged of $62,000 in liabilities. If 
the net result was an increase in net assets, or an improve¬ 
ment of the ratio of assets to liabilities, there was justifica¬ 
tion for the imposition of the tax. Nevertheless, the appel¬ 
lant did not pay the tax as a result of the efforts of the 
Appellee (A.A.71). 
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Here we are not concerned with the problem of whether 
the tax should have been imposed. That was a matter be¬ 
tween the taxpayer and the government. Presumably, it 
involved an interpretation of the taxing laws and regula¬ 
tions. No doubt the value of the assets remaining with the 
taxpayer after the forgiveness of the indebtedness was in 
doubt. Consisting as they did of securities of fluctuating 
value, their relation to the liabilities discharged involved a 
special problem. Then, too, the ratio of assets to liabilities 
increased the difficulty of correctly applying the law and the 
regulations. But the Appellee, possessed of expert knowl¬ 
edge in the field of taxes and employing special skill, con¬ 
vinced the taxing authorities of the impropriety of imposing 
the tax. As a result the taxpayer benefited and to that ex¬ 
tent the taxpayer is liable for the fair value of the services 
rendered on his behalf. 

On page 24 of appellant’s brief, he cites the case of Ilel- 
vering v. American Dental Co., 318 U. S. 322. Counsel does 
not understand why such a case is cited, although grateful 
for its reference, it supports the contention of the plaintiff 
that the services rendered by the plaintiff in substantiating 
the compromise settlement resulted in a savings of taxes 
to the defendant and for which savings the plaintiff is en¬ 
titled to just compensation. 

* 

It is a novel contention that if a man be saved from pay¬ 
ing taxes on a gain of $62,000.00 that he isn’t benefited by it 
and that his representative (Escoett) who effected tax sav¬ 
ings on this gain rendered him no service. We do not feel 
that this Court will want to draw the curtain and re-try this 
case by a re-examination of the facts so thoroughly revealed 
by the record. This isn’t a trial court (A.A. 27 to 34; 70- 
72). 

in tiff’s Exhibits 16 and 17 (A.A. 40 and 42) stand in 
this ret rd unimpeached by any testimony in the case. They 
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are monuments of facts which we submit no tangent argu¬ 
ment or confused reasoning could destroy. There are no 
written records in the case which militate against these find¬ 
ings. Consequently, there is little or no need to complain 
about the authorities submitted by the Appellant in his brief 
on pages 27 and 28. This Court may properly ask as we do— 
Why doesn’t the defendant point to some page in the Record 
or some page in his Appendix to support his contention that 
there is a written document that may be accepted as a refu¬ 
tation of Plaintilf’s Exhibits 16 and 17 1 To be sure if any¬ 
thing occurred in the trial or appears in the record that 
would support his contentions, this Court would have the 
benefit of the citation of them. The simple truth is the state¬ 
ments are incorrect and counsel for the defendant ought 
never to attempt to get this Court to decide a case not based 
upon the facts in the record by the citation of authorities 
having no application. 

It is well established in this jurisdiction, and has been 
from time immemorial, as it has been in many other juris¬ 
dictions, that where a Court sits as Judge and Jury, that his 
Findings of Fact when supported by the evidence constitute 
no error of law. The Rule stated otherwise is that the Find¬ 
ings of Fact of a Court below have the force and effect of a 
verdict of a jury on disputed facts. Here we submit is an 
appropriate application of that Rule. 

I 

The Court cannot help but bear in mind the fact that there 
are twenty-six pages of the defendant’s argument in his 
brief. There are sixty pages of the Appendix to the Record. 
Counsel for the defendant thought so little of his own 
client’s testimony although there were seventy pages of it 
in the Transcript of the Testimony, that only a page and a 
half of it is brought to the immediate attention of this Court 
(A.A. 67-71). In commenting upon this negation of defend¬ 
ant’s testimony, we submit that this Court is not so much 
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concerned with argument as it is with what were the facts 
below; did those facts support the Findings of the Court; 
should the Findings of the Court be lightly disturbed; and, 
was there error of law in those Findings? We submit that 
the Findings of the Court below are not only supported by 
the evidence and the greater weight of it, but in many in¬ 
stances, it is unimpeached and undenied. It supports also 
the conclusions arrived at by the Court in the determina¬ 
tion of what was justly due the plaintiff, and it is further 
supported by the decisions of this Court in cases thus tried. 
Pollock v. Jameson, 70 F. (2d) 756; 63 App. J>. C., 152,155; 
Societe etc. v. Cummings, et oX. y 99 F. (2d) 387; 69 App. I). 
C. 154, 158; Provost v. Morgenthau, 106 F. (2d) 330; 70 
App. D. C. 306, 309; Abbott v. Coe, 109 F. (2d) 449; 71 App. 
1). C. 195,197,198; Consolidated Realty Corporation v. Dun¬ 
lop, 114 F. (2d) 16; 72 App. D. C. 273. 

The defendant attempts to make some point of estoppel 
by reason of some alleged document or indulges in what 
presumptions may be with reference to some record when 
there is nothing in the Appendix to the Record or the Tran¬ 
script of the Testimony which would show any document 
or any record or any judicial act relevant to any finding in 
the case or which would work an estoppel against the plain¬ 
tiff. 

This case in its final analysis and stated in its simplest 
form is “Did the plaintiff render services for the defendant 
and advance him money, and, if so, what are those services 
worth, and is he entitled to a return of his money ad¬ 
vances”? 

Let us take the authorities cited by the defendant on page 
28 of his brief and see how utterly inapplicable they really 
are. The first case cited by the defendant on page 28 of his 
brief is the Howenstein case, possibly to be reported in 
1935 F. (2d) 803, 805; 77 App. D. C. 299, et seq. 
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If we turn to page 300 what do we find the issue in that 
case to be? 

“The only issue which can be decided on this appeal is 
whether oral evidence was properly admitted to vary 
the terms of the contract.” (Written contract.) 

On pages 301-302 of the same citation is the quotation ap¬ 
pearing in the defendant’s brief. 

Under the whole canopy of Heaven, how can it be said in 
this case that there is any similarity either in the facts or 
the law? Plaintiff did not sue upon a written contract 
which was plain and clear in its terms. The plaintiff did 
not ask the Court to interpret any written contract by oral 
evidence contradictory to its terms. 

Now let us take the Chesapeake & Delaware Canal Co. 
case, reported in 250 U. S. 123, 129. In that case, a suit 
was brought by the United States against the Chesapeake 
and Delaware Canal Co., for the non-payment of dividends 
due the Government and a record of the payments kept 
under a Statute by the officials of the Treasury Department 
was involved and the question was as to the admissibility 
of the books and the sufficiency of the evidence thus intro¬ 
duced to permit the case to go to the jury. There also was 
in evidence in that case and other testimony showing defal¬ 
cations. The issue was only as to the admissibility of these 
official records and not the binding effect on the jury of the 
evidence of non-payment. The Court said that the evi¬ 
dence might not be persuasive but that it was proper evi¬ 
dence to be submitted along with other evidence to the jury 
for the determination of its value and that they (the rec¬ 
ords) were presumptively correct. 

The general conclusion found in the Commissioner’s Re¬ 
port of the transaction in 1937 (A.A. 72) shows a conclu¬ 
sion and does not indicate whether any services were ren¬ 
dered by the plaintiff here for the defendant. As to that 


point, the Report is as silent as the grave. The plaintiff 
testified that the achievements resulted from his services. 
(A.A. 71). One person, Federal Agent Crum, could have 
given some voice from that grave, more convincing, more 
eloquent and more helpful than a document which makes no 
reference at all to what the plaintiff did for the defendant. 
The defendant failed to accept the lower Court’s oppor¬ 
tunity on two occasions, to produce Agent Crum’s testi¬ 
mony and his records. (Nov. 5, 1943; Nov. 29, 1943) (R. 
334, 335, 336.) 

We do not desire to further burden the Court because 
the defendant has been more than generous in that under¬ 
taking. 

Now let us take up the Morgan case referred to in defend¬ 
ant’s brief page 28, where the United States is a party and 
where no conflict between private individuals is involved. 
Let the plaintiff suppose a minute. The defendant has done 
a lot of supposing. Let us suppose that Morgan’s attorney 
in that case was not paid for his professional services. 
Would the Morgan decision have any bearing on the Mor- 
gan attorney’s claim against Morgan for the reasonable 
value of the services or whether he rendered the services? 
The Morgan case turned on the question of the fairness 
of an administrative hearing before the Secretary of Agri¬ 
culture and a constitutional question was involved as will be 
observed not only in the original hearing reported in 304 U. 
S. 1, decided April 25, 1938 but also in the re-hearing May 
31, 1938. 

We are not in issue before the Internal Revenue Bu¬ 
reau. Whatever regulations and rules that office may issue 
with respect to attorney’s practicing before it are not bind¬ 
ing on this Court in a suit between private parties which in¬ 
volved not only claims for refunds but other services in 
connection therewith and for the defendant in other capaci¬ 
ties in tax matters. We submit that any such scare-crow 
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as the defendant thus desires to erect has no application. 
Can it even be persuasive when it has found that valuable 
services have been rendered in several capacities, money 
spent, money lent, trips made and all liability denied. Cer¬ 
tainly, we trust that counsel for the defendant does not 
want his recitation of these summary and unilateral regu¬ 
lations belatedly brought into the Record to place him in 
the same category of his client in his effort to threaten the 
plaintiff when the defendant noted reservation of copies of 
correspondence for the Governor of New York, Collector 
of Internal Revenue, Secretary of the Treasury, etc. 

The defendant throughout his brief indulges in the specu¬ 
lation that because the plaintiff did not advise with the de^ 
fendant as to every step in the procedures taken by him in 
the defendant's interest, their legal and beneficial effects 
that he (plaintiff) is not entitled to be paid for his services. 
What lawyer or what tax consultant, who has spent years in 
preparation for his profession, is so idotic as to attempt 
in one case or a series of cases to implant in his client’s 
mind the technique to be pursued in the legal and factual 
consequences of his professional activities. A professional 
man has a hard enough time satisfying the Executive 
Branches of the Government, Court and the Jury as to the 
facts and law without attempting to educate his client. A 
professional man would be a fool if he attempted to waste 
his time trying to explain to a layman what the law and 
regulations are and their consequences. We dare say coun¬ 
sel for the defendant has not explored the Howenstein, 
Morgan and Chesapeake Canal Co. cases with Mr. Lallev, 
or any of his citations. Neither has he gone into the ex¬ 
ceptions involved in the law of the Statute of Limitations 
with their tolling effect, and the particular provisions of our 
own Code relating to them. These attainments of counsel 
require years of study and practice. Even after that, some 
attorneys don’t properly comprehend their application. 
How then could a layman? 
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Conclusion. 

We submit that no error of law has been committed in 
this case, but on the contrary, every fact is supported by the 
overwhelming weight of the evidence. It is further sub¬ 
mitted that the method which the Court below adopted to 
determine the fairness and reasonableness of the value of 
the plaintiff’s services constitutes neither error of law nor 
fact, but was a just guide. 

There are one or two outstanding points in this case which 
project themselves crystal clear. We search the Appendix 
and the entire Transcript of the Testimony in vain and find 
no honest effort on the part of the defendant to pay any part 
of his just obligation to the plaintiff. This is true, notwith¬ 
standing his counsel’s admission that he earned $23,000.00 
a year (Appellant’s brief 29). After repeated demands of 
the Government, he paid his taxes in instalments, when not 
paid by the plaintiff for him. He accepted from his As¬ 
sociates, with nonchalance, the settlement of his cash loan 
of $73,000.00 for $11,000.00. Set this off against defendant’s 
self-inflation, as President of the Kelley Springfield Tire 
Co., President and Treasurer of other large Companies, 
living at 376 Madison Avenue. That was the Ritz-Carlton 
Hotel. Set it off against his living at the Willard and 
LaFayette Hotels in Washington. Set it off against the 
entire testimony of the defendant in the Transcript of 
Testimony. We find an amazing situation. We find a lack 
of seriousness, a lack of a sense of proportion,—yea, a lack 
of a sense of common everyday justice between man and 
man. 

Let us set it off further against the defendant’s con¬ 
tinual harping in his communications to the plaintiff that he 
was very busy, visiting ship yards, etc. This Court knows as 
a group of men of broad experience and of large affairs, 



just as well as much less experienced counsel for the plain¬ 
tiff knows, that busy men in high places don’t keep harping 
on how busy they are except when they have a purpose to 
serve. The defendant’s purpose was to stall off and delay 
his day of final judgment. Would it be a figment of the 
imagination or could it be called rank conjecture to con¬ 
clude that the defendant in this case is a front man for a 
busy man, Admiral Land? He is window-dressing. Maybe 
he attends ship launchings and pays routine visits to ship 
yards. Who knows but what he may supply some of the 
Champagne with which the ships are christened? It could 
be that as a Fraternity Brother of Admiral Land at Yale 
that when the defendant said his condition financially was 
very sad, that a fraternal spirit beckoned him here and now 
sustains him at Government expense. 

One of the unfortunate things facing a Court of Appeals 
is the fact that its decisions must of necessity be based upon 
the cold reading of black print. This Court has not the 
benefit of seeing the actors in this drama, nor possibly of 
knowing the many things bearing upon but not legally perti¬ 
nent to the issues. The record, however, does demonstrate 
that this defendant only paid his taxes in instalments after 
demands were made upon him and then when the plaintiff 
had not theretofore paid his taxes for him. No judgment 
for a partial sum due the plaintiff has ever been admitted 
by the defendant or his counsel. The defendant is as 
callous and indifferent to his obligations as a turtle’s back 
is to a feather duster. When he is called before the Bar of 
Justice and his first counsel drops out of the case and new 
and even additional counsel brought in on this appeal, 
their belated thoughts in spite of the record to the contrary 
futilelv attempts to attack the righteousness of the plain¬ 
tiff’s claim by asserting the Bar of Limitations and attack¬ 
ing the substantial items involved with little argument and 
nothing in the record in point of fact in support thereof. 



It is accordingly submitted tliat the judgment of the Court 
below is fair, is just, contains no error and is supported by 
the overwhelming weight of the evidence and should there¬ 
fore be affirmed with costs. 

Respectfully submitted, 

HARLAN WOOD, 

JACOB N. HALPER, 
Attorneys for Appellee. 




